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NATURE OF THE CASE

Plaintiff Jeffrey Wilson (“Wilson™) asserted claims against defendant Napleton’s
Goldcoast Imports, Inc. (“Napleton™) for common law fraud and violation of the Illinois
Consumer Fraud Act (“CFA”). Napleton sold Wilson a used 2014 Aston Martin in
November 2015 misrepresenting that the car had never been in an accident. Napleton did
not disclose to him that the car had been badly damaged in a front-end collision and
extensively repaired by Napleton. In May 2018, Wilson discovered that the car had been
in an accident when he attempted to purchase another car using the Aston Martin as a trade-
in, and the dealership refused because the car had been involved in an accident before
Wilson acquired it. This lawsuit followed.

Prior to trial, the trial court awarded Wilson summary judgment on his CFA count,
and reserved the award of damages until after hearing evidence at trial. A.066-068;
C.11627-11629, C.1355; R.23-26. Wilson’s common law fraud count was tried before a
Jury over a 5-day trial. On August 14, 2023, the Jury returned its Verdict awarding Wilson
$163,544.62 for out-of-pocket damages, $25,000.00 for aggravation and inconvenience,
and $1,000,000.00 for punitive damages. A.063; C.5553. After trial, the trial court did not
enter judgment on the Verdict. Instead, the trial court ordered the parties to file post-trial
motions. A.064-065; C.5615-5616.

After briefing on the post-trial motions was complete, the trial court entered a final
judgment on October 31, 2023 granting Napleton’s post-trial motion for remittitur,
reducing the Jury’s out-of-pocket damages award from $163,544.62 to $99,616.49, and
reducing the Jury’s $1 million punitive damages award to $400,000, but affirming the

Jury’s award of $25,000 for aggravation and inconvenience. A.066-068; C.11627-11629.
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The trial court also awarded Wilson $185,411.05 in attorney’s fees on his CFA claim.
A.067; C.11628. The trial court did not provide Wilson the opportunity to accept or reject
the remittitur.

On November 3, 2023, Napleton filed Defendant’s Motion For Post-Judgment
Relief And Motion To Reconsider, asking the trial court, inter alia, to set aside its remitted
award of out-of-pocket damages and to reduce its remitted award of $400,000 in punitive
damages to $0. C.11630-11642. On November 29, 2023, Wilson filed Plaintiff’s Motion
For Post Trial Relief And Motion To Reconsider. C.11648-11778. The trial court denied
all post-judgment motions on January 22, 2024, except to correct a math error. A.069;
C.12229. On February 1, 2024, Napleton initiated an appeal to the Appellate Court by
filing its notice of appeal. C.12813-12815. On February 9, 2024, Wilson filed his notice
of cross appeal. A.093-098; SUP. C. 4-9.

STATEMENT OF JURISDICTION

The Appellate Court had jurisdiction under Supreme Court Rules 301 and 303
because Wilson timely filed a notice of cross appeal. The trial court granted Wilson’s
motion for partial summary judgment on Count Il of his complaint for violation of the
Consumer Fraud Act on March 30, 2021 but reserved its ruling on damages. C.1355. The
Jury rendered its Verdict on Count | of Wilson’s complaint for common law fraud on
August 14, 2023. A.63; C.5553. On October 31, 2023, the trial granted Napleton’s motion
for remittitur of the Jury’s Verdict, entered a remitted final judgment on the Verdict for
Count I, and entered the trial court’s final judgment on Count Il. A.66-68; C.11627-11629.
The trial court denied the parties’ post-judgment motions on January 22, 2024, except to

correct a math error. A.69; C.12229. Napleton filed its notice of appeal on February 1,
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2024. C.12813-12815. Wilson timely filed his notice of cross appeal on February 9, 2024.
A.093-098; SUP. C. 4-9.

This Court has jurisdiction under Illinois Supreme Court Rule 315, because
Wilson’s Petition for Leave to Appeal was allowed on January 28, 2026.

APPLICABLE STATUTES

735 ILCS 85/2-1207

The trial court may, in its discretion, with respect to punitive damages, determine whether
a jury award for punitive damages is excessive, and if so, enter a remittitur and a conditional
new trial.

*k*k

Illinois Supreme Court Rule 366

(b) Scope of Review

*k*x

(2) Scope and Procedure on Review in Jury Cases. In jury cases the following rules

govern:
*k*

(if) Remittitur. Consenting to a remittitur as a condition to the denial of a new trial
does not preclude the consenting party from asserting on appeal that the amount
of the verdict was proper. No cross-appeal is required.

(iii)Post-Trial Motion. A party may not urge as error on review of the ruling on the
party’s post-trial motion any point, ground, or relief not specified in the motion.

**k*
815 ILCS §505/10a
(@) Any person who suffers actual damage as a result of a violation of this Act committed
by any other person may bring an action against such person. The court, in its discretion

may award actual economic damages or any other relief which the court deems proper; ***

QUESTIONS PRESENTED

1. Whether the trial court erred by granting Napleton’s motion for a remittitur

and entering a final judgment for the remitted amount without affording Wilson the
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opportunity to accept or reject the remittitur?

2. Whether the merits of the trial court’s remittitur must be decided on appeal
where a defendant is awarded a remittitur in the trial court but then initiates an appeal to
the Appellate Court?

3. Whether the trial court abused its discretion by granting Napleton’s motion
for remittitur of the Jury’s punitive damages award because Wilson would also receive an
attorney’s fee award for his Consumer Fraud Act claim and factual conclusions not
supported by the trial record?

4, Whether the trial court abused its discretion by limiting its award of
damages under the Consumer Fraud Act and by remitting the jury’s award of Wilson’s
compensatory damages for common law fraud based upon a misinterpretation of the law
that damages do not accrue until the fraud is discovered and other factual conclusions not
supported by the record?

5. Whether the trial court abused its discretion by reducing categories of work
performed by Wilson’s attorney’s by a flat fifty percent when ruling on Wilson’s petition
for attorney fees?

I STATEMENT OF FACTS

A. The October 17, 2014 Accident And Napleton’s Handling Of The Repairs And
Insurance Claim.

Carlton Jones purchased a 2014 Aston Martin from Napleton which was badly
damaged in a front end collision while he was driving on Lower Wacker Drive in Chicago
on Friday, October 17, 2014. A.001-002; C.12361-12362; A.008; C.5465; R.545-549.

This was the car at the scene of the accident:
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A.001-002; C.12361-12362. The car was not drivable and had to be towed from the scene.
A.009; C.5466; R.550-552; R.686-688.

Jones immediately called Len Besinger, the Napleton salesperson who sold him the
car, to arrange to have the car towed to Napleton. A.008-009; C.5465-5466; R.552-553;
R.677-679, R.688-690. The car was towed directly to Napleton’s dealership on Ogden
Avenue in Downers Grove. A.009; C.5466; C.12360; R.1348-1349. Besinger informed
Napleton's Service Manager Filippo Principato about the accident damage. A.009; C.5466;
A.013; C.12365. Principato was responsible for managing all employees in the Service
Department, and he reported directly to the General Manager, the most senior manager at
the dealership. R.673; R.676.

The following Monday, October 20, 2014, Principato emailed Jones,
acknowledging that Besinger had advised him of the damage to the car and asking Jones
for his insurance information so Principato could submit the insurance claim and “get the
ball rolling” on repairs. A.009; C.5466; R.673. Napleton prepared a work order dated
October 20, 2014 stating, “PROVIDE ESTIMATE FOR FRONT END BODY DAMAGE

TO VEHICLE”. A.009; C.5644; A.014; C.12294. A copy of this work order was saved
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in Napleton’s dealer management software (“DMS”) purchased from CDK Global,
commonly referred to as the DMS system or CDK system. A.014-017; C.12294-12296;
R.729-730. Principato testified that he submitted the claim to Jones’ insurer State Farm
Auto Insurance (“State Farm”), that he communicated with State Farm to facilitate the
repairs and payment for the repairs, and that he personally selected Westmont Body Works
(“WBW?”) to make the repairs. A.009; C.5466; R.686-689.

The wrecked car remained parked outside the Napleton dealership where everyone
could view it for twelve days prior to being towed to WBW. C.12379; R.602-603. The
Jury saw photographs taken by Steve Mueller, the State Farm adjuster responsible for the
claim, showing the car parked at the dealership. A.003; C.12371; A.004; C.12375;
C.12370-12378; R.1335-1341. The Jury also saw a photograph showing Principato

removing the “crash-wrap” from the car at the dealership so that Mueller could inspect it:

A.003; C.12371; A.004; C.12375; R.677-678; R.1334-1339. Mueller testified that
Principato helped him with his inspection and documentation of the damage to the car.
R.1335-1341. On October 29, 2014 after Napleton secured State Farm’s approval to have
the car repaired at WBW, Napleton arranged to have it towed there. C.12379; R.608;

R.1387-1388. The work order showing that the car was towed from Napleton to WBW
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was stored in Napleton’s CDK system. A.009; C.5466; R.680-683; R.729-730.

B. Napleton Made Accident Repairs To The Car And Napleton Sold WBW Over
$38,000 In Parts To Repair The Structurally Damaged Car.

WBW'’s president, Rodney Antepenko, testified that the car had suffered structural
damage in the accident. R.642-645. He testified that the airbag lights were on and airbag
and seatbelt components had to be replaced. A.020; C.12312; R.635-637. Antepenko
testified that WBW performed extensive repairs to the car over a period of seven months.
Photographs of WBW?’s extensive teardown of the car and repairs which were admitted

into evidence show that the car underwent a massive disassembly and rebuild:

A.005; C.12609; A.006; C.12537; A.007; C.12631; C.12598-12724; R.638-639. Robert
Isham, who was hired as an expert witness by Napleton but who was called to testify at
trial by Wilson, testified that he would consider the accident damage “severe,” the highest
accident damage category. R.1084-1091.

Antepenko and Principato both testified that the car was towed back and forth
between Napleton and WBW many times from November 2014 through May 2015 so
Napleton could perform accident-related repair work that WBW was unable to do. R.600-

621; R.632-635; R.678-700; R.706-709; R.732-740; R.1374-1376; R.1391-1392. For
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example, on February 12, 2015 WBW had the car towed to Napleton to check and fill
transmission fluid, to check and fill cooling system fluid, and to remove and replace a torn
drive belt with power steering fluid on it. A.010; C.5467; A.018-019; C.12306-12307;
R.627-632; R.698-706. In April 2015, the car was towed from WBW to Napleton to check
the car for fault lights that were on in the dash related to the airbag module and seatbelt
pretensioners, which had to be replaced by Napleton because that was something that
WBW was not able to do. A.020-023; C.12312-12315; C.12747; R.636-638; R.708-709.
In May 2015, WBW sent the car to Napleton to perform an inspection of the A/C system.
A.010; C.5467; A.025-028; C.12318-12319; C.12325-12326; R.634-635; R.734-736. In
June 2015, WBW sent the car to Napleton to replace a power steering line that had been
damaged in the accident. A.029-032; C.12327-12330; R.736-737.

Each time the car was sent by WBW to Napleton for additional accident repairs,
Napleton created a new work order that was saved in its CDK system. R.680-683.
Principato testified extensively about the work performed by Napleton, and all of
Napleton’s work orders for the car were admitted into evidence. C.11626; C.12232-12352;
R.742. Principato testified that most of this work was performed by one service technician
William Sprandel because “typically the same service tech stays on the same vehicle” and
because Aston Martin is a small niche brand and Sprandel handled the Aston Martins.
R.703-704; R.732; R.737.

The total cost of the repairs was $61,662.77, 70% of which was paid to Napleton
for replacement parts and repairs. A.70-92; C.12725-12747; C.12470; R.647-652.
Antepenko testified that Napleton sold WBW $38,256.30 in replacement parts for the car.

R.606-620; R.648; R.652; R.702-703. The parts invoices were separately created by
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Napleton’s Parts Department and stored in Napleton’s CDK system. A.70-92; C.12725-
12742; R.680-683; R.696; R.707. Napleton charged an additional $5,034.46 for the
accident repairs that Sprandel and other Napleton service technicians made to the car.
C.12743-12747; R.620-638; R.702-703. Insum, the Jury heard testimony and saw exhibits
showing that Napleton was paid over $40,285.75 for parts and labor to repair the accident
damage. A.009-011; C.5466-C.5468; C.12725-12747; R.606-637; R.701-703.

Antepenko acknowledged that once the repairs were completed, there was no way
to tell that the car had been in an accident merely by looking at it. R.661. Antepenko told
the Jury that WBW painted the bolt heads in the engine compartment of the car and that
“the purpose of doing that is so that the car—you’re protecting the value of the investment
of the customer’s car so that no one can tell that the car has been worked on.” C.12696-
12704; R.639-640. Antepenko testified that WBW even disassembled the interior
components exposing areas that were not visible, so that the new paint job would be
blended with the original factory paint so it would not be apparent that the car had been
repainted. R.659-660; R.669-671. Again, this was done to hide the repairs in order to
“protect the value” of the car. R.639-640.

In August 2015, only eight weeks after Napleton completed the last of the accident
repairs, Jones traded the 2014 Aston Martin in for a new 2015 version of the same car. The
initial trade-in inspection was completed by Sprandel, the same service technician who
performed the majority of Napleton’s accident repairs on the car between November 2014
and June 2015. C.12339; C.12774-12775; R.737-740.

C. Galecki Was Impeached About His Access To Napleton’s Accident Repair
Records And His Ownership Of Napleton.

Perry Galecki was Napleton’s General Manager when Jones traded in the 2014
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Aston Martin for the 2015. Galecki testified that he was “the top guy at the dealership”
who reported only to the “owner” and that everyone at the dealership reported to him,
including Principato. R.961-962. According to Galecki, the buck stops with him. R.962.
Galecki testified that he also inspected the car because he is personally “accountable” for
valuing trade-ins and has to “make sure that I don’t make mistakes....” R.1240. Galecki
testified that he touched the car, test drove the car, and checked the car’s value in the vAuto
system, a program on his office computer used to appraise used cars. R.996-998; R.1251-
1254. Galecki also testified that he reviewed the CarFax for the car, so he knew the CarFax
showed that the car had never been in an accident. R.980; R.1250-1251. Although the
CarFax also showed that the car had originally been sold by Napleton and had been
extensively serviced by Napleton, Galecki testified that he did not bother to check
Napleton’s own service records, which were far more detailed than the CarFax. A.033-
036; C.12768-12771; R.973-980; R.999; R.1252-1253.

In its opening statement, Napleton told the Jury that this case involved a “mistake”
because the car’s service records were only stored on paper “in a filing cabinet in the
service department” and that the records were not on a computer back in 2015. R.532-533.
At first, Galecki’s trial testimony appeared to support this. Galecki testified that he would
only have access to Napleton’s service records for the car by asking his service manager
or one of his service advisors to pull up the records or he would have to “go to a filing
cabinet” to look for the records. R.1244. Galecki also told the Jury that he was unsure
whether the records for the car were stored electronically and that Napleton’s paper service
records for the car may somehow not have been available to him. R.963-964. However,

when confronted with Principato’s conflicting testimony, Galecki backtracked and
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conceded that he was in fact able to access Napleton’s service records for the car on his
office computer. R.964. Napleton’s CDK system was on Galecki’s same office computer
as the vAuto system that he testified he used to appraise the car. R.1251-1252.

Galecki was also impeached with respect to his trial testimony regarding his
ownership interest in Napleton. At first he denied he was an owner; but when confronted
with tax documents showing otherwise, he admitted he was an owner. R.955-957.

Jones was a great customer of Napleton. Jones testified at trial that the 2015 Aston
Martin was the third new Aston Martin he had purchased from Napleton, each time paying
the asking price without negotiation. R.545-547. Galecki testified that Jones was not the
kind of customer that Napleton would want to lose. R.1247-1248. Galecki testified that
the only reason he offered a “fair price” to Jones for the repaired Aston Martin was his
inspection of the car and review of the CarFax, which indicated the car had “no
accident/damage.” R.999; R.1241-1242. Galecki testified that when he took the car in on
trade, he knew that Napleton would use that same “no accident/damage” CarFax to market
the car to prospective buyers. R.1249-1251. And, it did.

D. Napleton Advertised The Car Without Disclosing The Accident And
Misrepresented To Wilson That The Car Had Never Been “In A Wreck.”

Napleton advertised the car for sale on the Internet but did not disclose the accident.
The advertisement had a link to the “no accident/damage” CarFax. Wilson resides in
Arizona and in November 2015 he viewed Napleton’s Internet advertisement for the car
asking $135,177. R.1125. He testified that the advertisement did not disclose any accident
damage and that the asking price was consistent with other 2014 Aston Martin’s that he
had viewed online that were advertised without any accident damage. A.011; C.5468;

C.12434-12437; R.1119-1120; R.1125-1128.
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Wilson contacted Napleton by calling the phone number in Napleton’s
advertisement and his call was directed to Norbert Sobotko, a Napleton salesperson. Over
a series of telephone conversations with Sobotko, Wilson asked about the car’s condition.
Wilson testified that because he was acquiring the car from Arizona and would therefore
be unable to inspect the car in person, he asked on numerous occasions whether the car had
been “in a wreck.” R.1126-1127. Each time, Sobotko assured Wilson that the car had
"never been in a wreck." R.767-768; R.775; R.1127. Sobotko did not dispute that Wilson
asked him if the car had been in an accident, that customers almost always ask that, and
that he asks customers the same question regarding their trade ins. R.767-768; R.775.

Napleton also provided Wilson with the August 22, 2015 CarFax, which states “No

accident/damage reported to CarFax” and “No Issues Indicated” for “Structural Damage”:

A.033-036 (highlighting added); C.12768-12771; R.768; R.871-876; R.891-892. The
CarFax provided to Wilson showed that the car had a single owner who purchased the car
from Napleton and that Napleton had serviced the car on numerous occasions. Id. Nothing
disclosed that the services provided by Napleton were for accident repairs. 1d.

Wilson testified that because he was looking to purchase the car from Arizona, he

12

sy - 4/2026



SUBMITTE

relied on Napleton to inform him about the car’s condition, he relied on Napleton’s
assurances about the car’s clean accident history, he relied on the CarFax Napleton
provided to him, and he never would have purchased the car had he known it had been in
an accident. R.1114; R.1118-1119; R.1125-1131; R.1139. Galecki and Sobotko testified
that they intended for Wilson to rely on the CarFax. C.12473-12530; R.768-769; R.1241-
1242. Galecki and Sobotko testified that they knew accident damage to a car like the Aston
Martin is important to someone looking to purchase an exotic car like that. R.772; R.970-
971; R.1243. Sobotko and Galecki testified that accident damage affects the value of a car,
and it is really important to someone buying a $135,000 car. R.772; R.1243.

Their testimony was supported by Isham who testified that the damage to the car
was severe, the highest of the three classes of damage a car can suffer. R.1084-1085. He
further testified that the kind of people who buy exotic cars like the Aston Martin do not
want a car that has been damaged in an accident. Isham testified that buyers have safety
concerns if airbag components or suspension components have been replaced. R.1085. “If
you have to replace an airbag, that’s a very critical thing” and “[i]f you have to replace
suspension, it’s a very critical thing. Buyers, of course, worry about that.” 1d. Isham
further explained that potential buyers of exotic cars have an attitude that they will not buy
a repaired exotic car under any circumstances, explaining that they feel “I don’t want to
touch a car that’s been in an accident. | don't care if God repaired it. That attitude.”
R.1076.

E. Wilson Acquires The Car From Napleton Through An Open-Ended Lease.

Wilson would not have purchased the car if he knew it was in an accident, but based

upon Napleton’s repeated assurances that the car was in pristine condition and had never
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been in an accident, Wilson decided to trade in his 2009 Mercedes and purchase the Aston
Martin from Napleton. R.1116-1117; R.1131-1133; R.1139. Sobotko recommended to
Wilson that he acquire the car though an “open-ended” five-year motor vehicle lease
whereby Premier Financial Services (“Premier”) and Wilson would take title to the car on
a lease that would allow Wilson to trade the Aston Martin toward another car whenever he
wanted. R.786-789; R.1134-1136. The terms of the lease provided that Wilson would
make a $19,936.20 downpayment to Napleton plus 60 monthly payments of $1,911.79 and
a $60,000 balloon payment to Premier at the end of the lease, but Wilson could trade the
car in and pay the lease off at any time. A.038-044; C.12776-12782; R.1134. This
recommendation was attractive to Wilson because he intended to use the car as his
everyday car and he wanted to be able to trade the car in before the end of the lease term
or when mileage limits had run. R.881-882; R.890; R.1117; R.1119; R.1133-1135.

Taking Sobotko’s advice, Wilson traded in his Mercedes, paid Napleton a
$19,936.20 downpayment using his credit card, and with Napleton’s assistance entered into
the lease with Premier. A.038-044; C.12776-12782; C.12473; C.12558-12559; C.12570;
C.12783; R.867-868. Wilson took title to the car as “Owner/Lessee” and thereafter drove
the car as his everyday car. C.12414-12415; R.1142-1143.

F. Wilson Learns Of The Accident When He Attempts To Trade In The Car, And
He Also Learns The Car Is Unmarketable.

In May 2018, Wilson attempted to trade the car in on a used Mercedes at a
dealership in Concord, California. R.1139-1144. However, the California dealership
advised Wilson that it did not accept exotic cars in trade if they had been involved in an
accident. Id. After Wilson assured the dealership that the car had never been in an accident,

the dealership forwarded to him a recent CarFax showing that the October 17, 2014
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accident had been reported to CarFax on or about April 20, 2018:

A.45-50 (highlighting added); C.12390-12395; R.1142-1143. Based on the accident
history, the dealership refused to even consider taking the car on trade. R.1139-1141. At
that time, Wilson had 30 monthly payments of $1,911.79 left on his lease along with a
$60,000 balloon payment due at the end. A.038-044; C.12776-12782 V7.

After his trade-in was refused, Wilson reached out to one of his neighbors who was
a car dealer who in turn reached out to George Chapes, an exotic car broker, to try and find
a buyer for the car. R.1144-1145; R.1148. Chapes testified that he “shopped the hell out
of the Aston Martin” but “no one is interested in the car at any price.” C.12406; R.810-
811; R.818. He testified that Aston Martins are nearly impossible to sell once they have
been damaged in an accident. R.812-813. Chapes’ testimony was consistent with that
given by Galecki and Sobotko, who each testified that accident damage to an exotic like
the Aston Martin is important to buyers. R.772; R.970-971; R.980-981. His testimony
was also consistent with Napleton’s hired expert witness, Isham, who testified that buyers
of exotic sports cars would not buy a repaired exotic “if God repaired it.” R.1075-1076;

R.1243. After learning of the accident, Wilson stopped driving the car because it was close
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to the mileage cap on his lease which would make driving the car more expensive and
because he wanted to preserve the car and not jeopardize any rights he might have to
recover damages from Napleton. R.1145-1146.

G. Napleton Reacquires The Car During This Lawsuit And Resells It Without
Fully Disclosing The Accident Damage...Again.

During the course of this lawsuit, Wilson’s lease came due and Premier demanded
that he make the $60,692.51 balloon payment or it would take the car, sell it at auction, and
charge Wilson for any deficiency. C.12409; R.1150-1151. Wilson declined to make the
payment. R.1109; R.1150-1151. Advised of this, Napleton reached out to Premier and
agreed to purchase the car for the balloon payment. Galecki personally handled Napleton’s
reacquisition of the car. C.12407-12411; C.12412-12413; C.12414-12415; R.984-989. On
February 11, 2021, Galecki confirmed with Premier that Napleton would pay the
$60,692.51; and; thereafter, Napleton sent Premier a $60,692.51 check signed by Galecki
and took ownership of the car. C.12407; C.12412; C.12415.

Galecki admitted that by the time Napleton reacquired the car, he knew the full
extent of the accident damage and the extensive repairs made to it, he had seen the accident
photographs of the car during his deposition in this case, and he admitted that the damage
was not minor or cosmetic. C.12362-12363; C.12378; R.981-984; R.1252-1254. Galecki
also admitted that it is important to buyers of exotics like the Aston Martin to know if they
have been in an accident because it affects the value of the car. R.970-971; R.1243.
Nevertheless, Napleton once again advertised the car for sale without disclosing the
accident. C.12434-12437; R.979-981; R.1122-1125. Once again, Napleton
misrepresented the car’s accident history. Napleton’s internet advertisement provided a

link to the CarFax, which indicated that the car had been involved in an accident. C.12435.
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However, before advertising the car for sale, Napleton manipulated the CarFax to show
that accident repairs to the car were only “minor cosmetic repairs.” Here’s how.

Felix Chern testified he works for a company called True360, Napleton is one of
his regular clients, and Galecki is his contact. R.1003; R.1006. Chern explained that he
regularly goes to Napleton and is provided with a list of cars to inspect, most of which have
some sort of accident history. R.1004-1005. For $199 paid by the dealership, Chern will
inspect a car and prepare a True360 Report. C.12416; R.1009-1010; R.1012-1013. He
then discusses his proposed True360 Report with the dealership and, if they approve, he
publishes it to CarFax. C.1013-1015. He testified that in this instance he prepared a
True360 Report stating that the car’s “Previous Vehicle History” included only “minor

cometic repairs”:

A.047 (highlighting added); A.051; C.12417; R.1011. The True360 Report also included
a “Certificate of Integrity” stating: “this car is found to have had: MINOR COSMETIC
REPAIRS” and “INSPECTED ON 3/9/2021.” A.054; C.12420. The True360 Report was
then linked within the CarFax so that the CarFax now showed that the car was “inspected

for prior damage,” that it only had “Minor damage reported” and “Cosmetic repairs”:

17

sy - 4/2026



SUBMITTE

A.061; C.12432; R.983-984; R.990-991; R.1122-1124.

Napleton then sold the car to Bart Miller for $73,500. R.1204. Miller reviewed the
CarFax from Napleton’s online advertisement’s link and the True360 Report, and he
understood that the car had sustained only minor cosmetic damage. R.1215-1216.
Napleton also gave him a copy of the True360 Report. R.1218. Miller testified that when
he purchased the car, Napleton told him: “they just said it had minor cosmetic damage, you
know, some scrapes and scratches.” R.1215-1216. After being shown the photographs of
the original accident damage, Miller testified that he was not told of the true extent of the
actual damage. He had been told the car had only “some bumps and scrapes or something.
I mean, you know what I'm saying? And I'm not sure if that's even the correct terminology,
but I assumed it just had some -- some dings off the road and stuff like that.” R.1221-1222.
Galecki admitted that he knew the full extent of the damage and repairs to the car when
Napleton sold the car to Miller, that he knew that the repairs were not merely cosmetic
repairs, and that Napleton did not tell Miller the full extent of the damage. R.1252-1254.
H. Wilson’s Damages.

At trial, Wilson testified that he would not have purchased the car but for
Napleton’s misrepresentations and failure to disclose the accident damage, and Wilson
asked the Jury to award him his out-of-pocket damages. Wilson testified that he paid

$114,707.67 in lease payments to Premier. A.038-044; C.12776-12782; R.1136-1139.
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Wilson also testified that he paid $3,742.53 in closing costs. A.038-044; C.12776-12782,;
R.907; R.945-946. Wilson also sought to recoup his expenses for the car. Wilson testified
that he paid $4,069.42 to maintain the car (C.12387-12389; C.12396-12397; C.12787-
12788; R.885; R.904; R.944-948), $9,325.00 to insure the car (C.12789-12792; R.927;
R.1154-1155), and $6,700.00 in license and registration fees (A.038-044; C.12776-12782;
R.907; R.1154).

Napleton did not introduce any evidence at trial of what Wilson’s expenses would
have been had he not purchased the car. Nor did Napleton present any evidence as to the
value of Wilson’s use of the car prior to discovering its accident history. Napleton never
asserted an affirmative defense or counterclaim for setoff, despite being invited to do so by
the trial court prior to trial. R.187-188.

During the trial and outside of the presence of the jury, the trial court permitted
Napleton to make an offer of proof on Napleton’s argument that Wilson failed to mitigate
his damages by rejecting Napleton’s settlement offer. Napleton’s general counsel David
Scott did not testify that any offer had been made. R.1466-1467. Napleton’s trial attorney
John Pcolinski, initially described Napleton’s communications as conveying an offer of
rescission. R.1476. On cross-examination, however, Pcolinski admitted that rescission
was never actually possible and that Napleton’s cash settlement offer was an “effective
rescission.” R.1481-1482. At the conclusion of Napleton’s offer of proof, the trial court
reaffirmed its pre-trial ruling that these “conversations and e-mails back and forth fit
squarely within 408A and they will not go to the jury.” R.1492.

l. The Jury’s Verdict Of $1,163,544.62.

Based upon the trial court’s jury instructions, the Jury found by clear and
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convincing evidence that Napleton either falsely represented the car’s accident history or
made the statements about the car’s accident history with reckless disregard for their truth
or that Napleton intentionally concealed the accident from Wilson. C.5511-5516. The trial
court instructed the Jury on the compensatory damages that it could award Wilson,
including Wilson’s total monthly payments, closing costs, costs to maintain, insure and

license the car, and compensation for aggravation and inconvenience:

follows:

Ve A ACGLUIIUVILL © UALLARTO AV AFRELAVAUIVIL GUU LIVULLY GLUTGLIVG,

Whether any of these elements of damages has been proved by the evidence is for
you to determine.

C.5519; R.1686-1689. Napleton’s own proposed alternative jury instruction for Wilson’s
damages “Alt(2)” which was not given allowed for Wilson to recover damages for his total
monthly payments, closing costs, maintenance costs, insurance costs, and registration fees
for the car. C.5542.

The Jury returned its Verdict of $1,163,544.62 awarding Wilson $138,544.62 for
compensatory damages, $25,000 for aggravation and inconvenience, and $1,000,000 for
punitive damages. A.063; C.5553. The damages for aggravation and inconvenience were
less than the $30,000 to $50,000 that Wilson asked for and the $1,000,000 punitive award
was on the lower end of the $750,000 to $1.5 million Wilson asked for. R.1606-1608. The
trial court did not enter a judgment on the verdict pursuant to 735 ILCS 85/2-1201 but

instead entered an order setting a briefing schedule for post-trial motions. A.064-065;
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C.5615-5616.

J. The Trial Court Grants Napleton’s Motion For Remittitur And Enters Final
Judgment.

Napleton filed a post-trial motion asking for remittitur of actual damages and
punitive damages. C.6594-6596; C.6600-6608. The trial court granted Napleton’s motion
for remittitur without affording Wilson an opportunity to accept or reject the remittitur and
entered a final judgment. A.066-068; C.11627-11629. The trial court reduced the Jury’s
Verdict for Wilson’s out-of-pocket damages from $138,544.62 to $74,616.49 excluding
lease payments and insurance payments made by Wilson prior to his discovery of the fraud
based upon the trial court’s conclusion that Wilson was not entitled to damages incurred
before he discovered the fraud. A.066-068; C.11627-11629. The trial court reasoned that
since Wilson only discovered Napleton’s fraud in 2018, he suffered no damages for the
first three years of his lease. Id.

The trial court reduced the Jury’s out-of-pocket damages for the following reasons:
(1) car payments “were in part made from a children’s trust”, (2) “[Wilson] would have
had to make some type of car payments as well as insurance and maintenance payments”,
and (3) “Napleton’s eventually took the car back and had had [sic] least indicated a
willingness to rescind the contract shortly after the lawsuit was filed.” A.067; C.11628.

The trial court reduced the Jury’s punitive damages award by reducing the Jury’s
Verdict from $1,000,000 to $400,000. A.068; C.11629. The trial court stated that it was
“incredible that, even while this lawsuit was pending with the SAME car, Napleton again
would not fully disclose the accident.” 1d. (emphasis in original). The court also
acknowledged that the Jury “clearly found that the defense witnesses were not credible.”

A.067; C.11628. Nevertheless, the trial court held that the Jury’s $1,000,000 punitive

21

sy- 4/2026



SUBMITTE

damage award was “shocking” and reduced it by 60% to $400,000 on the basis that: (1)
the degree of reprehensibility was “relatively minor”, (2) Wilson failed to show physical
harm, (3) Wilson was not a financially vulnerable plaintiff, (4) the amount of actual
damages [as remitted by the trial court], and (5) Wilson would “recover a large fee award”
on his CFA claim. A.068; C.11629.

The trial court awarded Wilson $99,616.49 in compensatory damages for his CFA
claim, equal to the remitted out-of-pocket damages for his common law fraud claim,
indicating that Wilson could only recover the award on one of the counts. A.068; C.11629.

On November 3, 2023, Napleton filed Defendant’s Motion For Post-Judgment
Relief And Motion To Reconsider, asking the trial court, inter alia, to set aside its remitted
award of out-of-pocket damages and to reduce its remitted award of $400,000 in punitive
damages to $0. C.11630-11642. On November 29, 2023, Wilson filed his own Plaintiff’s
Motion For Post Trial Relief And Motion To Reconsider. C.11648-11778. The trial court
denied all post-judgment motions on January 22, 2024, except to correct a math error.
A.069; C.122209.

K. Napleton Initiated An Appeal Of The Trial Court’s Decision.

Napleton initiated the appeal of this matter by filing a notice of appeal on February
1,2024. C.12813-12815. Eight days after Napleton filed its notice of appeal, Wilson filed
a notice of cross appeal on February 9, 2024. A.093-098; SUP. C.4-9.

L. The Appellate Court’s Decision.

On appeal, the Appellate Court affirmed the trial court’s entry of $99,616.49 in

compensatory damages for Wilson’s CFA claim, Wilson v. Napleton's Goldcoast Imps.,

Inc., 2025 IL App (3d) 240079, 179, but reversed the trial court’s remittitur of the Jury’s
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awards for compensatory damages and punitive damages for Wilson’s common law fraud
claim. Id. at 152.

The Appellate Court found that the trial court erred by granting Napleton’s motion
for remittitur without affording Wilson the opportunity to accept or reject the remittitur.
Id. at 134. However, rather than addressing the merits of the bases for the trial court’s
improper remittitur, as the Appellate Court acknowledged occurred in Foster v. Springfield
Clinic, 88 IIl. App. 3d 459, 467 (4" Dist. 1980), Congregation of the Passion, Holy Cross
Province v. Touche Ross & Co., 224 1ll. App. 3d 559, 588-89 (1% Dist. 1991) aff’d 159 IlI.
2d (1994) and Haid v. Tingle, 219 IIl. App. 3d 406, 417 (1% Dist. 1991), the Appellate
Court vacated the final judgment on Wilson’s common law fraud claim and remanded the
case back to the trial court to “give Wilson the opportunity to accept or decline the remitted
judgments.” Id. at §50. The Appellate Court did not consider and did not render any
decision on whether the trial court’s reliance on the factors described above constituted an
abuse of discretion.

1. ARGUMENT
A. The Trial Court Erred By Granting Napleton’s Motion For Remittitur.

The trial court erred by granting Napleton’s motion for remittitur without affording
Wilson an opportunity to accept or reject the remittitur. Whether the trial court followed
the proper procedure for entering a remittitur is reviewed de novo. See, e.g., People v.
Coleman, 358 I1I. App. 3d 1063, 1067 (3" Dist. 2005).

It is axiomatic that the trial court cannot enter a remittitur without plaintiff’s
consent. As this Court observed in Tri-G, Inc. v. Burke, Bosselman & Weaver, 222 1ll. 2d

218, 253 (2006), a trial court “does not have the authority to reduce the damages by entry
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of a remittitur if the plaintiff objects or does not consent.” This Court explained that the
“trial court must afford the plaintiff the choice of agreeing or refusing to the entry of a
remittitur, with the proviso that the plaintiff's refusal to agree to the entry of a remittitur
will result in the ordering of a new trial.” 1d. at 253-254. The reason for this is because a
remittitur is an agreement by a plaintiff “to relinquish, or remit, to the defendant that
portion of the jury's verdict which constitutes excessive damages and to accept the sum
which has been judicially determined to be properly recoverable damages.” 1d. at 253.

Here, the Jury rendered its Verdict for $1,163,544.62 on August 14, 2023. A.063;
C.5553. The trial court did not enter a judgment “promptly upon the return of the verdict”
from the Jury pursuant to 735 ILCS 85/2-1201 but instead set a briefing schedule on post-
judgment motions, even though no final judgment had been entered. A.064-065; C.5615-
5616. Napleton filed Defendant’s Motion For Post-Trial Relief on September 15, 2023
asking the trial court to reduce the Jury’s Verdict. C.6594-6599. On October 31, 2023,
the trial court granted Napleton’s motion for remittitur and only then entered a final
judgment on the Jury’s Verdict reducing the Verdict for compensatory damages by
$63,928.13 and reducing the Verdict for punitive damages by $600,000. A.066-068;
C.11627-11629. The trial court did not afford Wilson the opportunity to accept or reject
the remittitur. Id.

The Appellate Court was correct in finding that the trial court erred by granting
Napleton’s motion for remittitur and entering a remitted final judgment award without
affording Wilson the opportunity to accept or reject the remittitur. Wilson, 2025 IL App

(3d) 240079, 134; Tri-G, Inc., 222 1ll. 2d at 253.
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B. Because Napleton Initiated This Appeal, The Issue Whether The Trial Court

Abused Its Discretion By Granting Napleton’s Remittitur Is Properly Before

This Court.

Although the Appellate Court correctly found that the trial court’s remittitur of the
Jury’s awards was error, the Appellate Court itself erred by not addressing the merits of
the bases for the trial court’s improper remittitur, which the Appellate Court acknowledged
had occurred in Foster, 88 Ill. App. 3d at 467, Congregation of the Passion, Holy Cross
Province, 224 1ll. App. 3d at 588-89, aff’d 159 Ill. 2d (1994) and Haid, 219 Ill. App. 3d at
417. Aside from failing to follow proper procedure, as more fully set forth in Sections
11(C) and 11(D) below, the trial court’s remittitur was replete with errors that Wilson raised
on appeal but which the Appellate Court failed to address prior to remand for Wilson to
accept or reject the remittitur. Whether the trial court erred in its application of the
remittitur is reviewed for an abuse of discretion. Miyagi v. Dean Transp., Inc., 2019 IL
App (Lst) 172933, 120.

Once Napleton initiated the appeal of this matter and Wilson cross appealed, the
merits of the trial court’s remittitur of the jury verdict were placed squarely before the
Appellate Court under Illinois Supreme Court Rule 303(b)(3). See Ill. Sup. Ct. R. 303(b)(3)
(eff. July 1, 2017) (“If a timely notice of appeal is filed and served by a party, any other
party...may join in the appeal...or cross-appeal by filing a notice of appeal, indicating
which type of appeal is being taken.”). There is no limitation as to the issues that may be
raised on appeal and Illinois Supreme Court Rule 366 (eff. Feb. 1, 1994), which governs
remittitur, imposes no limitation.

The Appellate Court reasoned that although Napleton initiated the appeal,

addressing the merits of the trial court’s remittitur would somehow place Napleton at a
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disadvantage:

“If . . . Wilson had accepted the remittitur, Napleton may have declined to

appeal to "lock in" the remitted judgments. In [this] scenario, Wilson's

ability to challenge a properly entered remitted judgment would be entirely

dependent upon Napleton initiating an appeal. In deciding whether to

initiate an appeal under this circumstance, Napleton would have to weigh

the risk that an appellate court might reinstate the jury's awards in their

entirety.”
Wilson, 2025 IL App (3d) 240079, 149. The flaw in the Appellate Court’s reasoning is that
Napleton could have “locked in” the trial court’s remitted judgments by simply awaiting
Wilson’s decision on whether to file a notice of appeal. If Wilson failed to appeal, the
judgements would become final (i.e. “locked-in”) regardless of the trial court’s failure to
follow proper remittitur procedure. If on the other hand, Wilson had even waited until the
last possible day to file his notice of appeal, Napleton would have an additional ten days to
file a cross appeal. See Ill. Sup. Ct. R. 303(a)(3) (eff. July 1, 2017). Napleton clearly
“weigh[ed] the risk that [the] appellate court might reinstate the jury's awards in their
entirety” when it made the choice to initiate the appeal of the trial court’s ruling. Simply
stated there was no disadvantage to Napleton if the Appellate Court had decided the merits
of the trial court’s remittitur of the jury awards. Conversely, by declining to decide the
merits of the trial court’s remittitur, the Appellate Court put Wilson at an actual, distinct
disadvantage.

While the Appellate Court declined ruling on Wilson’s challenge to the Court’s
remittitur, it did decide the issues raised by Napleton in its appeal. First, the Appellate
Court rejected Napleton’s argument that the trial court erred in admitting Bart Miller’s

testimony concerning Napleton’s deceptive practices when it sold the car to him, finding

that probative value of the testimony outweighed the prejudice to Napleton. Wilson, 2025
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IL App (3d) 240079, 129. The Appellate Court next rejected Napleton’s argument that the
election-of-remedies doctrine precluded an award of out-of-pocket damages on Wilson’s
common law fraud claim. Id. at §62. The Appellate Court rejected Napleton’s argument
that damages for aggravation and inconvenience are not recoverable under the CFA. 1d. at
78. The Appellate Court denied Napleton’s appeal on whether the actual damages the
trial court awarded under the CFA were against the manifest weight of the evidence. 1d. at
79. Finally, the Appellate Court rejected multiple arguments made by Napleton
challenging the trial court’s award of attorneys’ fees and costs under the CFA. 1d. at 1194-
113.

The disadvantage to Wilson by remanding this case without having ruled on the
trial court’s errors is apparent. On remand when the trial court re-enters the remittitur and
gives Wilson the opportunity to accept or reject the award, Napleton will have no reason
to appeal entry of the final judgment because the decisions by the Appellate Court are the
law of the case. Am. Serv. Ins. Co. v. China Ocean Shipping Co. (Americas) Inc., 2014 IL
App (1st) 121895, 1117, 19-20. There is little, if anything, left for Napleton to “weigh
[against] the risk that an appellate court might reinstate the jury’s awards in their entirety.”
Id. at 149. This leaves Wilson in the catch-22 position of having to either accept the
remittitur despite the errors knowing Napleton is almost certainly not going to file an
appeal because all issues except for remittitur were previously resolved in this appeal or,
alternatively, rejecting the remittitur with the consequence of having to conduct a new trial.

“[A] party who consents to a remittitur is bound thereby and is precluded

from appealing the entry of the remittitur unless the opposing party appeals

from the judgment.”

Diaz v. Legat Architects, Inc., 397 11l. App. 3d 13, 44-45 (1% Dist. 2009), citing Haid, 219
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Il. App. 3d at 415; Anderson v. Greyhound Lines, Inc., 34 Ill. App. 3d 643, 644 (2" Dist.
1975). As the Appellate Court observed, Wilson has no right to appeal under Illinois
Supreme Court Rule 303 (eff. July 1, 2017) so if Wilson rejects the remittitur on remand,
he is faced with the prospect of having to file a petition under Illinois Supreme Court Rule
306(a) (eff. Oct. 1, 2020) seeking a permissive appeal. Wilson, 2025 IL App (3d) 240079,
147. Consequently, Wilson’s procedural rights are considerably prejudiced.

Moreover, the Court should further take into account that Wilson would be at an
additional disadvantage for presenting his claim. Because the case was appealed, there has
been a significant passage of time from when the events occurred. Witnesses’ memories
will have faded and witnesses are more likely to be unavailable, so the mere passage of
time will adversely affect Wilson’s ability to present his case to a new jury. It also
inconveniences third party witnesses who have already appeared for one trial. Finally, the
nature of the proofs will be more limited because liability has already been determined.

Itis inequitable to disadvantage Wilson for the trial court’s error, particularly where
Wilson had the right to present the merits of the trial court’s remittitur before the Appellate
Court on his cross appeal. Once Napleton initiated this appeal, the trial court’s failure to
afford Wilson an opportunity to accept or reject the remittitur rendered the trial court’s
error moot because Wilson was free to raise on appeal the question of whether the trial
court abused its discretion. Haid, 219 1. App. 3d at 415; see also Ill. Sup. Ct. R. 303(b)(3)
(eff. July 1, 2017).

By deciding Napleton’s appellate issues and then remanding the case to the trial
court for a “do-over” of the remittitur without addressing whether remittitur is even proper

based upon the trial court’s obvious errors, the Appellate Court puts Wilson at a distinct
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disadvantage. Respectfully, to avoid placing plaintiffs like Wilson at such a disadvantage,
this Court should hold that where there has been a remittitur, even an improper remittitur,
and the defendant initiates an appeal of the trial court’s decision, the plaintiff is free to
challenge and have decided on appeal whether the trial court’s remittitur was an abuse of
discretion.

C. The Trial Court Abused Its Discretion By Granting Napleton’s Motion For
Remittitur Of The Jury’s Punitive Damages Award.

A trial court’s decision to grant a remittitur is reviewed for an abuse of discretion.
Miyagi, 2019 IL App (1st) 172933, 120. The trial court abused its discretion by granting
Napleton’s motion for remittitur because the trial court’s decision is based upon a re-
weighing of the evidence and evidence that is not part of the record. Mook v. Johnson,
2018 1L App (3rd) 170229, 1930-33.

The amount of punitive damages to award is a jury question. Blount v. Stroud, 395
[1l. App. 3d 8, 21 (1% Dist. 2009). “Although the purpose of punitive damages is to punish
and deter wrongful conduct, juries have been charged with their determination because
they depend so closely upon the jury's fact finding.” 1d. at 22. *Juries have the unique
ability to ‘articulate community values’ and evaluate ‘the reprehensibility of a defendant’s
conduct for purposes of awarding punitive damages.’” Id. at 23. In other words, juries as
triers of fact are uniquely positioned to determine the appropriate punitive damage award
to deter the defendant’s conduct and deter others. Accordingly, the “amount of a punitive
damages award will not be reversed unless it is so excessive that it must have been a result
of passion, partiality, or corruption.” Id. at 22; Mook, 2018 IL App (3rd) 170229, 127. For
these reasons, a jury’s determination of damages is given great deference by Illinois courts.

Young v. Alden Gardens of Waterford, LLC, 2015 IL App (1st) 131887, 180. Accordingly,
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“[a] reviewing court will not disturb the verdict unless all reasonable persons would agree
that the amount is excessive.” Hanson-Suminski v. Rohrman Midwest Motors, Inc., 386
. App. 3d 585, 595 (1% Dist. 2008) “Remittitur should not be employed when the award
falls within the flexible range of conclusions that can be reasonably supported by the facts.”
Miyagi, 2019 IL App (1st) 172933, §120-21; Epping v. Commonwealth Edison Co., 315 .
App. 3d 1069, 1072 (1% Dist. 2000); Riley v. Koneru, 228 1ll. App. 3d 883, 888 (1% Dist.
1992).

1) The Evidence In The Record Supports The Jury’s Punitive Damages
Award.

The evidence in the record supports the Jury’s conclusion that Napleton’s conduct
was reprehensible enough and the need for deterrence sufficient enough to warrant a $1
million punitive damages award. There was abundant evidence to support the Jury’s
damage award. Napleton had the car towed to its dealership, Napleton extensively repaired
the car, Napleton sold $38,256.30 in parts to its chosen body shop WBW for repairs,
Napleton was paid another $5,034.46 for accident repairs that it made itself, and there was
a relatively short time (8 weeks) between Napleton’s completion of the repairs and
Napleton’s reacquisition of the car. Sprandel, the mechanic who performed the repairs,
inspected the car at trade-in, Galecki also inspected the car at trade-in, and Galecki had
complete access to the car’s repair history from Napleton’s CDK system on his desk.

Although Napleton’s defense was that the misrepresentation to Wilson was a
“mistake,” the Jury heard evidence that belied that defense and revealed Napleton’s
recidivism. The Jury heard evidence that Napleton reacquired the car during this lawsuit
and resold it to Miller by using True360 to whitewash the CarFax report and by again

misrepresenting to Miller the car’s true accident history. This sort of recidivism belied
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Napleton’s mistake defenses and supported the Jury’s award. Baumrucker v. Express Cab
Dispatch, Inc., 2017 IL App (1st) 161278, 1178, 80 (evidence that defendant failed to
change its vetting procedures for hiring drivers even after plaintiff was injured by a driver
defendant hired with a history of accidents supported award of punitive damages against
defendant); Carter v. Mueller, 120 I1I. App. 3d 314, 321 (5" Dist. 1983) (evidence of similar
transactions and practices is relevant to a determination of punitive damages). The trial
court itself stated that the Jury found Galecki not credible.

(2 The Trial Court Improperly Reweighed The Evidence And Considered
Evidence Not In The Record.

Before a trial court can reduce a jury award, there must be some “basis in fact,
evidenced by the record” showing that the award was either erroneous or the result of
passion or prejudice. Batterton v. Thurman, 105 11l. App. 3d 798, 804-05 (3™ Dist. 1982);
Dahan v. UHS of Bethesda, 295 IIl. App. 3d 770, 782 (1% Dist. 1998). A trial court’s
remittitur of a jury’s punitive damage award is an abuse of discretion where the trial court
“reweighl[s] the evidence and then, based on its assessment of the facts, including some
irrelevant facts not of record, determine[s] that the punitive damages awarded were
excessive.” Mook, 2018 IL App (3d) 170229, 129. That is precisely what occurred here.

The court’s decision in Mook v. Johnson is on point. Mook was a fraud action in
which the plaintiffs sued two relatives who were co-beneficiaries under a life insurance
policy with the defendants, alleging that the defendants fraudulently surrendered the policy
insuring their parents’ lives for its cash value and then concealed the fraud thereby
depriving plaintiffs of the payout upon their parents’ deaths. One of the beneficiaries, Jamy
Johnson (who was also the broker that procured the policy), enabled the fraud by having

the policy documents, including the policy surrender forms, sent to him and his wife Robin.
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Robin returned to the carrier policy surrender forms that purportedly bore the signature of
all seven beneficiaries. The carrier issued a check for the surrendered policy payable to all
seven beneficiaries, which Robin negotiated distributing a portion of the proceeds among
some of the beneficiaries, but not Mook. Id. at 116-7. Mook learned that the policy had
been surrendered long after the surrender payment. Mook reached out to the carrier to
report that she had not signed a surrender form, and the carrier faxed her a copy of the form
with her forged signature. 1d. at 114. The policy’s insureds died, and Mook and another
policy beneficiary sued Jamy and Robin for fraud. 1d. at §4. Plaintiffs’ counsel asked the
jury to award each plaintiff $434,000 in actual damages and $868,000 in punitive damages.
Id. at 17. The jury awarded Mook $44,960.56 in compensatory damages and $254,491.44
in punitive damages and awarded her co-plaintiff $65,508.56 in compensatory damages
and $254,491.44 in punitive damages. Id. at §19.

Defendants moved for a remittitur arguing the amount of the punitive damages was
excessive and should shock the judicial conscience. Id. at §21. The trial court granted the
motion relying on evidence that Mook’s mother, June Lackey an insured under the policy,
may have forged Mook’s signature and that June may have wanted the policy to be
surrendered and cash value distributed as it was. Id. at §23. The court opined that the
punitive damages were “especially excessive” because a conviction for forgery carries a
possible maximum fine of only $25,000 and plaintiffs’ attorney only sought punitive
damages in an amount double to the amount of compensatory damages. Id. Accordingly,
the trial court remitted Mook’s punitive damage award to $20,000 and co-plaintiff’s
punitive damage award to $10,000. Id. at 122.

On appeal, the Appellate Court reversed the remittitur and reinstated the jury’s
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punitive damages awards. 1d. at 133. The court began its analysis by noting that “[p]Junitive
damages may be awarded when the defendant’s tortious conduct evinces a high degree of
moral culpability, that is, when the tort is “committed with fraud, actual malice, deliberate
violence or oppression, or when the defendant acts willfully, or with such gross negligence
as to indicate a wanton disregard of the rights of others.” 1d. at 27 (citation omitted). The
court explained that while a trial court “should take caution to see that [punitive damages]
are not improperly or unwisely awarded . . . , a reviewing court is not free to reweigh the
evidence merely because it would have arrived at a different verdict.” Id. at §27. The court
concluded that based upon the record the jury “could have found defendants’ conduct
reprehensible enough and the need for deterrence sufficient to warrant the punitive
damages awarded.” 1d. at 130. Moreover, the court noted that the punitive damage award
was 5.66 times the amount of Mook’s compensatory damages and therefore comported
with constitutional due process. Id. at §31.

Finally, the court found that the trial court abused its discretion by considering
evidence that it previously heard but which it deemed inadmissible at trial (i.e., that Robin
was merely following her mother June’s wishes) ruling “[a]lthough a trial judge, acting as
trier of fact, is presumed to consider only admissible evidence, that presumption is
necessarily rebutted, where, as here, the record affirmatively shows otherwise.” 1d.

3) The Trial Court Improperly Ignored Evidence Presented To The Jury
Implicating Safety Concerns.

The trial court also abused its discretion by reducing the Jury’s punitive damages
award based on a purported “lack of health and safety issues” presented to the Jury. The
Jury heard evidence at trial demonstrating the safety concerns raised by Napleton’s fraud.

Napleton sold Wilson a car that had had structural repairs and had to have air bag

33

sy - 4/2026



SUBMITTE

components replaced. Wilson testified that he bought the car because it was a four-door,
which he needed because he had young kids and he had to have a car that could
accommodate a booster seat. R.1115-1116. Isham testified that the car’s damages were
“severe”, the highest classification of damage. R.1088. Isham testified that replacement
of an airbag or suspension parts from an accident is a critical thing buyers want to know:
“if you have to replace an airbag, that's a very critical thing. The buyer of the car worries,
oh, my God, maybe it won't go off the next time. If you have to replace suspension, it's a
very critical thing. Buyers, of course, worry about that.” R.1085. The repairs to the car
included airbag and seatbelt repairs and structural repairs. A.021-23; C.12313-12315;
A.090; C.12745; R.645.

For these reasons, the trial court’s conclusion that there was no evidence of a safety
issue was contrary to the evidence that the Jury heard. Cf. Gehrett v. Chrysler Corp., 379
. App. 3d 162, 183 (2" Dist. 2008) (finding that safety concerns supporting punitive
damages award were raised by defendant car dealership’s misrepresentation that car had
quadra-trac feature when it did not because the car could not go into 4-wheel drive on bad
road conditions). In essence, the trial court reweighted the evidence to draw its own
conclusion instead of considering whether there was evidence in the record to support the
Jury’s award.

4) The Trial Court Improperly Reduced The Jury’s Punitive Award Based
On Wilson’s Right To Recover Attorney Fees Under His CFA Claim.

The trial court also abused its discretion by reducing the Jury’s punitive damages
award because Wilson would “recover a large fee award” on his CFA claim. A.067,
C.11628. The trial court’s remittitur of the Jury’s punitive damages award on the basis that

Wilson would “recover a large fee award” is contrary to established law.
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Illinois courts do not consider a plaintiff’s attorney fees award as grounds for
reducing punitive damages—just the opposite-Illinois courts utilize the amount of attorney
fees awarded as a factor that weighs in plaintiff’s favor when considering a defendant’s
challenge that a punitive damages award was disproportionate to actual damages and
therefore violated constitutional due process. Int’l Union of Operating Engineers, Local
150 v. Lowe Excavating Co., 225 Ill. 2d 456, 490 (2006); Blount, 395 Ill. App. 3d at 21;
Kirkpatrick v. Strosberg, 385 IIl. App. 3d 119, 136 (2" Dist. 2008). Courts from other
jurisdictions considering this issue agree that an award of attorney fees should be taken
into account as part of the compensatory damages factor in determining whether a punitive
damages award satisfies due process standards. Walker v. Farmers Ins. Exch., 153 Cal.
App. 4th 965, 973 n.8 (2007); Willow Inn, Inc. v. Public Service Mut. Ins. Co., 399 F.3d
224, 236-37 (3" Cir. 2004); Continental Trend Resources, Inc. v. OXY USA, Inc., 101 F.3d
634, 642 (10" Cir. 1996); Girdner v. Rose, 213 S.W.3d 438, 449 (Tex. App. 2006).

Moreover, punitive damage awards and attorney fees awards serve different
purposes. Punitive damages are awarded to punish a defendant and deter similar conduct.
Int’l Union of Operating Eng’rs, Local 150, 225 Ill. 2d at 490. Attorney fees awards
provide an incentive for plaintiffs to bring cases to curtail conduct that violates the law
where they would otherwise be reluctant because “recovery would be nearly or completely
consumed by attorney fees.” Cruz v. Northwestern Chrysler Plymouth Sales, Inc., 179 Ill.
2d 271, 279-80 (1977). Itis inconsistent for a trial court to confer a benefit on a recalcitrant
defendant like Napleton by reducing a punitive damage award that was intended to punish
Napleton and deter similar future conduct because the legislature saw fit to incentivize

plaintiffs to bring CFA actions to deter such conduct by including a fee-shifting provision
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in the statute.

(5) The Jury’s Punitive Damages Award Was Well Within Constitutional
Limitations.

The Jury’s punitive damages award in this case fell well within the constitutional
limitations for punitive damages award. Cf. Mook, 2018 IL App (3d) 170229, 131, citing
State Farm Mutual Automobile Insurance Co. v. Campbell, 538 U.S. 408, 425 (2003)
(observing that punitive damages in the single-digit ratio to compensatory damages will
generally satisfy due process).

For purposes of the Jury’s $1,000,000 punitive damages award, factoring in the trial
court’s award of $185,361 in attorney’s fees, results in an actual damage to punitive
damages multiplier of 2.9 ($1,000,000/($163,442 + $185,361) = 2.87), far below any due
process constraint.  Kirkpatrick, 285 Ill. App. 3d at 136 (finding that although no
compensatory damages had been awarded, a punitive damages award of just over 3% times
the court’s attorneys fee award satisfied due process).

Even if this Court were to accept the trial court’s reduction in actual damages to
$99,616, the actual damages to punitive damages multiplier is only 3.5
($1,000,000/($99,616 + $185,362) = 3.50), still well below the multiplier that has been
found acceptable in other fraud cases against car dealerships. Gehrett, 379 Ill. App. 3d at
170,183 (multiplier of seven); Bates v. William Chevrolet/GEO, Inc., 337 Ill. App. 3d 151,
157 (1% Dist. 2003) (same). See also Mook, 2018 IL App (3d) 170229, 131 (punitive
damages awarded by the jury were only 5.66 times the amount of Mook's compensatory
damages and 3.88 times the amount of Jeremy's estate's compensatory damages); Ciampi
v. Ogden Chrysler Plymouth, 262 Ill. App. 3d 94, 113 (2" Dist. 1994) (affirming jury’s

award of $5,000 compensatory damages and $100,000 in punitive damages against car
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dealership for common law fraud by falsely representing to plaintiff that she was buying a
new car).

(6) The Jury’s Punitive Award Was Less Than Wilson’s Proposal Thereby
Demonstrating A Lack Of Passion Or Prejudice.

The Jury’s award of $1,000,000 in punitive damages is on the low end of the
$750,000 to $1.5 million range Wilson proposed to the jury at closing. A.063; C.5553;
R.1608. Moreover, at closing Wilson proposed to the jury an award of $30,000 to $50,000
for aggravation and inconvenience and the jury awarded Wilson $25,000. A.063; C.5553;
R.1606-1608. This is further proof that the Jury “carefully weighed the evidence” and was
not influenced by passion or prejudice. Cahman v. Timber Court, LLC, 2021 IL App (1st)
200338, 195 (the trial court’s award of a lower punitive damages award than was sought
by plaintiff indicates that the award was not the result of passion or prejudice); Northern
Trust Co. v. County of Cook, 135 Ill. App. 3d 329, 335 (1 Dist. 1985) (“the jury's verdict
was not so large as to indicate passion and prejudice. Plaintiff was awarded considerably
less than his counsel requested of the jury in closing arguments.”).

D. The Trial Court Abused Its Discretion By Granting Napleton’s Motion For
Remittitur Of The Jury’s Out-Of-Pocket Damages Award.

The Jury’s award of compensatory damages to Wilson was consistent with the jury
instruction that the trial court gave to the Jury (C.5519; R.1686-1689) and with Napleton’s
proposed alternative instruction which was not given (C.5542). Where a defendant tenders
a substantially similar jury instruction to the one given to the jury, the defendant waives
any objection to the jury instruction. E.J. McKernan Co. v. Gregory, 252 Ill. App. 3d 514,
534 (2" Dist. 1993) (affirming award of punitive damages based upon plaintiff’s jury

instruction based in part on defendants having tendered a similar instruction); People v.
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Kelley, 105 IIl. App. 2d 481, 485 (4™ Dist. 1969) (holding that where defendant tenders
jury instruction of similar import to the one tendered by plaintiff and the plaintiff’s
instruction is given, defendant waives any objection to the jury instruction); People v.
Watts, 81 1ll. App. 2d 283, 287 (3" Dist. 1967). Because Napleton tendered a jury
instruction allowing Wilson to recover the out-of-pocket damages awarded by the Jury,
Napleton waived any objection it had to the instruction given to the Jury and the Jury’s
award of damages consistent with that instruction. Accordingly, it was an abuse of
discretion for the trial court to remit the Jury’s compensatory damage award.

Despite the fact that the Jury awarded compensatory damages consistent with the
jury instruction given by the trial court and the one proposed by Napleton, the trial court
granted Napleton’s motion for remittitur of Wilson’s out-of-pocket damages for the
following four reasons: (1) Wilson suffered no damages for the three years he drove the car
before he discovered Napleton’s fraud, (2) Wilson would have had some car expenses
regardless of Napleton’s fraud, (3) “Napleton’s eventually took the car back and had had
least indicated a willingness to rescind the contract shortly after the lawsuit was filed”, and
(4) at least some payments were made from a children’s trust, A.067; C.11628. As
discussed below, each of the explanations is either contrary to established law or not
supported by the record and, therefore, it was an abuse of discretion for the trial court to
remit the Jury’s compensatory damages award for these reasons, too.

1) The Trial Court Cannot Remit Out-Of-Pocket Damages On The Basis

That The Out-Of-Pocket Damages Were Incurred Before The Fraud
Was Discovered.
In lllinois, “the measure of damages for fraud is such an amount as will compensate

the plaintiff for the loss occasioned by the fraud or the amount which plaintiff is actually
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out-of-pocket by reason of the transaction.” Brown v. Broadway Perryville Lumber Co.,
156 111. App. 3d 16, 25 (2" Dist. 1987); Martin v. Allstate Ins. Co., 92 Ill. App. 3d 829, 835
(1% Dist. 1981). A plaintiff may recover damages for any injury which is the “direct and
natural consequence of his acting on the faith of defendant’s representations.” Gold v.
Dubish, 193 I1l. App. 3d 339, 351 (5" Dist. 1989).

For example, in Gold v. Dubish, the prospective buyers of defendants’ grocery store
and real estate sued defendants for fraud after defendants represented that the deal was final
and then later refused to consummate the transaction. Id. at 343, 346-47. The court stated
that plaintiffs could recover as damages the expenses that they incurred in preparation of
the consultation of the deal, lost wages and benefits for having terminated their prior
employment which was a condition of consummating the transaction, and expenses
incurred to secure new employment. Id. at 351. These damages included damages incurred
before the fraud was discovered. The court explained “[t]here is no dispute that these
damages, which are in the nature of ‘out-of-pocket’ losses, would be recoverable if proved
at trial, for they certainly flow directly from plaintiffs’ having acted on defendants’
representations.” 1d. at 351-52.

Similarly, in Galo Tan v. Boyke, 156 I1I. App. 3d 49, 55 (2" Dist. 1987), the plaintiff
rescinded his contract to purchase two apartment buildings constructed by the defendant
seller after discovering that the defendant knew and failed to disclose that the property
descriptions were overstated and contained unpermitted units for which occupancy permits
could not be obtained. Id. at 52, 53. The court affirmed plaintiff’s recovery of expenses
for loan commitments, broker’s services, appraisal fees, a marketing analysis, an engineer’s

report, and attorney’s fees and costs incurred to negotiate the failed purchase of real estate
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all of which were consequential damages proximately resulting from the fraud and incurred
before the fraud was discovered. Id. at 53-55 citing Restatement (Second) of Torts
8549(1)(b) (1977) (fraud plaintiff may recover “pecuniary loss suffered otherwise as a
consequence of the recipient's reliance upon the misrepresentation.”).

The evidence established that Wilson would not have acquired the car if he had
known the car had been in an accident. Accordingly, Wilson’s damages include the lease
payments that he made on a car that flowed naturally and directly from the fact that
Napleton’s fraud induced Wilson to acquire the car through the lease arrangement with
Premier. The very benefit that Napleton sold to Wilson through the open-ended lease—
i.e., that Wilson could trade the car in at any time during the lease—was denied to Wilson
because he was sold a car that no one else would take on trade. Rescission was not a
remedy available to Wilson because he had acquired the car from Napleton through a lease
transaction with Premier, which had not participated in the fraud. YPI 180 N. LaSalle
Owner, LLC v. 180 N. LaSalle Il, LLC, 403 Ill. App. 3d 1, 5 (1% Dist. 2010) (“Rescission is

an equitable remedy that seeks to restore the contracting parties to their precontract

positions.”) (emphasis added); United City of Yorkville v. Vill. of Sugar Grove, 376 Ill. App.
3d 9, 22 (2" Dist. 2007).

The trial court’s remittitur of the lease payments Wilson made prior to discovering
Napleton’s fraud on the basis that Wilson was not damaged until then is contrary to
established law. Although we have been unable to find a decision in Illinois expressly
holding that damages begin to accrue when the fraud occurs (not when the fraud is
discovered), the discovery rule that applies to fraud actions in Illinois necessarily implies

that the damages begin to accrue when the fraud occurs. As this Court stated in Knox
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College v. Celotex Corp., 88 Ill. 2d 407, 414 (1981), the discovery rule postpones the
starting of the period of limitations for a plaintiff who has been injured but who is not yet
aware of the injury. Consequently, by implication, the injury occurs at the time of the
fraud, even if the injured party is not aware. See also Gabelli v. SEC, 568 U.S. 442, 450-
51 (2013) (a party is injured when the fraud occurs even though the party may not discover
that a fraud has occurred until some time later). As the Supreme Court explained in Gabelli
v. SEC, the fact that a party is unaware that they have been injured does not mean that they
have not suffered damages. Gabelli, 568 U.S. at 450-51. The whole point of the discovery
rule is to delay the statute of limitations—which would otherwise have started to run when
the fraud and damages first occur—because a party cannot reasonably be expected to have
discovered their injury. If a plaintiff did not suffer damages until the fraud was discovered,
there would be no need for the “discovery rule” to toll the statute of limitation for filing of
a complaint.

Coe v. Proskauer Rose, LLP, 314 Ga. 519, 528 (2022) is a good illustration of the
implicit holding in Knox College, Gold and Galo Tan and a case that this Court should find
persuasive. In Coe, plaintiffs alleged fraud against their accountant and an attorney for
providing faulty tax advice. In 2002, at their accountant’s recommendation, plaintiffs paid
the attorney for a legal opinion which approved tax deductions recommended by their
accountant. Id. at 521. In 2005, the IRS initiated an audit and in 2012 the plaintiffs settled
with the IRS for having taken the illegal deductions recommended by their accountant. In
2015 the plaintiffs sued for fraud alleging that the accountant had created the illegal scheme
and entered into a fee splitting arrangement with the attorney to approve it. Id. at 522.

Plaintiffs did not discover the fraud until years after they paid the accountant. The court
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concluded plaintiffs’ fraud claim accrued in 2002 when the plaintiffs suffered damages by
paying the accountant even though plaintiffs did not discover the fraud until years later:

“We recognize that, oftentimes, it is only with the benefit of hindsight that

a plaintiff is able to ascertain that he has not received the benefit of his

bargain as a result of fraud or negligent misrepresentation. Nonetheless,

because the [plaintiffs] could have maintained their claims of negligent
misrepresentation and fraud at the point when they relied on those
representations and paid those fees in 2002, their claims of negligent
misrepresentation and fraud began to accrue at that time.”
Id. at 528. The plaintiffs’ claims accrued when they paid defendant but the discovery rule
tolled the statute of limitations until plaintiffs could discover the fraud. Id. at 533. The
plaintiffs’ damages included the fee paid for the fraudulent advice as well as other damages
proximately flowing from the fraud years before plaintiffs discovered the fraud. Id. at 526
n.16. It would be an absurd result if the court had held that the fees that the plaintiffs were
induced to pay the accountant were not damages because plaintiffs enjoyed a few years of
tax benefits for the improper deductions before the IRS audit revealed the accountant’s
fraud and plaintiffs had to then pay the IRS. By excluding Wilson’s lease payments to
Premier prior to his discovery of Napleton’s fraud, that is precisely what the trial court has
done here.

Wilson was injured on November 28, 2015, when he paid Napleton a $19,936.20
downpayment for the car after Napleton falsely assured him it was accident-free. Wilson
is entitled to his out-of-pocket damages proximately flowing from the fraud, which
includes his lease payments. See Martin, 92 Ill. App. 3d at 835. The trial court abused its
discretion when it supplanted the Jury’s damages award concluding that Wilson suffered

no damages until he discovered the fraud. Capiccioni v. Brennan Naperville, Inc., 339 IlI.

App. 3d 927, 930, 937-38 (2" Dist. 2003) (stating in dicta that plaintiffs could recover in
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their consumer fraud act claim moving expenses to move into a home they purchased based
upon the brokers misrepresentation that the home was in a preferred school district only to
find out three years later that it was not because the damages were proximately caused by
the misrepresentation).

(2 There Was No Evidence Wilson Would Have Had “Another Car.”

The trial court abused its discretion by concluding that Wilson’s compensatory
damages should be reduced because Wilson would have had to purchase some other car
regardless of Napleton’s fraud. A.067; C.11628. There was no evidence to support the
trial court’s conclusion that Wilson would have had to incur additional expense for another
car, and the Jury heard evidence to the contrary.

The Jury heard evidence that Wilson did not purchase another car when he learned
of Napleton’s fraud and stopped driving the Aston Martin. The Jury heard evidence that
instead Wilson drove a 20-year old 1998 Mustang with an indeterminate number of miles
in excess of 113,000 (due to a broken speedometer) that he already owned. R.881; R.922-
923; R.1116-1117. Wilson already owned this car. Id. Although Wilson incurred expenses
for the maintenance, repairs, and operation of that car, those expenses were not part of the
damages that he sought in this lawsuit, and the Jury’s Verdict did not include any such
damages. R. 922; R.1606. Consequently, the evidence demonstrated that Wilson did not
need to purchase a different car, and he did not ask the jury to award him damages related
to his use of the 1998 Mustang.

Napleton also forfeited its right to seek a setoff against Wilson’s out-of-pocket
damages by failing to raise it as an affirmative defense or a counterclaim and by failing to

introduce evidence at trial to support such a defense or defense. Setoff must be raised by

43

sy - 4/2026



SUBMITTE

a defendant in its pleadings. MidAmerica Bank, FSB v. Charter One Bank, FSB, 232 IIl.
2d 560, 574-575 (2009) (“A defendant is required to raise a claim for a setoff in the
pleadings to give the plaintiff notice and an opportunity to defend against the claim.”),
citing Vieweg v. Friedman, 173 Ill. App. 3d 471, 474 (2" Dist. 1988); Nadhir v. Salomon,
2011 IL App (1st) 110851, 141. In Vieweg, a car buyer sought revocation of the sale of an
automobile under the Magnuson-Moss Warranty Act. Following a bench trial, the court
entered judgment for the plaintiff and applied a setoff based upon plaintiff’s use of the car
for 11 or 12 months. The Appellate Court reversed the setoff against plaintiff’s damages
because the dealership did not raise setoff in its pleadings holding that “a setoff must be
raised by a defendant in his pleadings, because to allow otherwise would deprive a plaintiff
of his right to notice and opportunity to defend against such a claim.” Id. at 474.
Napleton did not assert a counterclaim or affirmative defense for setoff, even
though the trial court stated at the August 2, 2023 pretrial hearing that it would grant
Napleton the opportunity if it sought to do so. R.187-188. Despite the trial court’s
invitation, Napleton never raised the issue of setoff in its pleadings and Napleton did not
present evidence at trial concerning the value Wilson derived from driving the car for three
years or what his other costs would have been for some other hypothetical car. The trial
court erred by giving Napleton a setoff equal to 100% of the lease and insurance payments
for the car prior to Wilson’s discovery of the fraud. A.067; C.11628. MidAmerica Bank,
232 I1l. 2d at 574-75; Vieweg, 173 Ill. App. 3d at 474. Because Napleton never raised the
issue of setoff and offered no evidence at trial concerning the value Wilson received, it was

error for the trial court to award Napleton a setoff.
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3) The Trial Court Improperly Considered Evidence Of An Offer Of
Rescission Not In The Record And Which Did Not Occur.

Also, like the trial court in Mook, the trial court here improperly considered
inadmissible evidence that it heard during pre-trial proceedings and during Napleton’s offer
of proof, before ruling that evidence inadmissible. The trial court’s justification for
remittitur of the Jury’s out-of-pocket damages was that “Napleton’s eventually took the car
back and had had least indicated a willingness to rescind the contract shortly after the
lawsuit was filed.” A.067; C.11628. There is no evidence in the record for the trial court
to come to that conclusion. The trial court had expressly excluded evidence of the
negotiations between Napleton and Wilson at trial because Napleton’s offer of proof did
not establish any offer had been made. Moreover, Napleton did not “take the car back.”
The evidence established that Napleton paid the balloon payment on Wilson’s lease to
avoid exposure for those additional damages.

The trial court granted Wilson’s Motion in Limine barring testimony involving
settlement negotiations pursuant to Illinois Rule of Evidence 408. C.3396; R.99. However,
the trial court permitted Napleton to submit an offer of proof at trial for its affirmative
defense that Wilson failed to mitigate his damages by failing to accept Napleton’s so-called
“offer of rescission.” Napleton presented two witnesses: its in-house counsel David Scott
and its trial attorney John Pcolinski. Scott testified that in 2018 Napleton disavowed any
liability to Wilson because Napleton’s contract was with Premier and not Wilson: “I told
him initially that, from a legal perspective, because | was the deputy general counsel ... |
didn't think that his client had a claim, because his client wasn't even our customer.”
R.1466-1467. Pcolinski admitted that Napleton could not make an offer of rescission:

“Q.  Let me stop you there. So that is not an actual recision (sic). You
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were going to pay him those amounts if he bought out this contract
with Premiere (sic), correct?
A. It's an effective recision (sic).
You are aware that it wasn't actually a recision (sic) of the contract
with Premiere (sic) Financial, correct?
A. | guess if that's the legal nicety you would like to draw up, that is
fine.”
R.1481-1482.
The testimony regarding Napleton’s purported “willingness to rescind the contract”
was given outside the Jury’s presence. The trial court properly determined that even if a
settlement offer had been made, it would have been an inadmissible settlement
communication. Consequently, the trial court abused its discretion by relying on evidence

held inadmissible, which is not in the record, and which is contradicted by the record.

4) The Trial Court’s Remittitur Improperly Relied Upon Payments From
A “Children’s Trust” That Did Not Exist.

The Court also concluded that Wilson’s out-of-pocket damages should be reduced
because payments for the car had been made from a “children’s trust.” There is no evidence
in the record to support the trial court’s conclusion. Wilson testified that his and his wife’s
personal finances are maintained in a bank account in the name of “The Wilson Toy Box
Trust” set up by his wife, and there was evidence presented at trial that at least some of the
car payments were made from that account. C.7554-7557. For this reason, too, the trial
court abused its discretion by relying on evidence which is not in the record.

E. The Trial Court Erred By Failing To Award Wilson His Out-Of-Pocket
Damages Pursuant To 815 ILCS §505/10a.

Where the court is called upon to determine what damages are recoverable under a
statute, the court’s review of the trial court’s decision is de novo. Carle Found. v. Dep't of

Revenue, 2023 IL App (4th) 200121, §168. The trial court entered summary judgment in
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favor of Wilson and against Napleton on the issue of liability. C.1355. The trial court
awarded damages on Wilson’s CFA claim after hearing evidence at trial on Wilson’s
common law fraud claim. The trial court erred by holding that Wilson’s damages under
the CFA did not begin to accrue until he discovered Napleton’s fraud.

The CFA provides for an award of “actual economic damages or any other relief
which the court deems proper.” 815 ILCS §505/10a(a). The CFA “shall be liberally
construed to effect the purposes thereof.” 815 ILCS 8505/11(a). Courts have taken this as
a mandate by the Illinois legislature that the purpose of the CFA is to eradicate all forms
of deceptive and unfair business practices. American Buyers Club, Inc. v. Honecker, 46
. App. 3d 252, 257 (5" Dist. 1977). Compensable damages under the CFA are those
damages proximately caused by the consumer fraud. Connick v. Suzuki Motor Co., 174 IIl.
2d 482, 502 (1996). Proximate cause “means any cause which in natural or probable
consequence produced the injury complained of” and “[i] need not be the sole cause or the
last or the nearest cause.” Capiccioni, 339 Ill. App. 3d at 937-38. Although Section 10(a)
of the CFA includes language specific to car dealers, this Court struck down that language
as unconstitutional. Allen v. Woodfield Chevrolet, Inc., 208 1ll. 2d 12, 34 (2003).

Wilson produced evidence during the trial that he would not have purchased the car
except for Napleton’s fraud and that as a natural and probable cause of Napleton’s fraud
he paid $114,707.67 in lease payments. The trial court awarded Wilson his out-of-pocket
losses except for lease and insurance payments made by Wilson prior to May 2018 when
he discovered Napleton’s fraud. As with common law fraud, however, Wilson’s damages
began to accrue when Napleton violated the CFA, not when Wilson discovered Napleton’s

violation. Capiccioni, 339 Ill. App. 3d at 937-38 (plaintiff’s damages included amounts
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incurred three years prior to discovery of defendant’s fraud.); Coe, 314 Ga. at 528.

Accordingly, Wilson requests that this Court hold that Wilson is entitled to recover
his out-of-pocket damages from the date of Napleton’s fraud and remand this case with
direction that the trial court award Wilson his out-of-pocket damages from the date of the
fraud concomitant with his common law fraud claim.

F. The Trial Court Erred By Reducing Wilson’s Attorney’s Hours By A Flat
Percentage.

On appeal, the Court reviews the trial court’s ruling on an attorney fees petition for
an abuse of discretion. Casey v. Rides Unlimited Chi., Inc., 2022 IL App (3d) 210404, 126.
The trial court granted Wilson summary judgment on Count Il for violation of the CFA
and reserved ruling on the issue of damages until it heard the evidence at trial. C.1355;
R.27; R.30. After trial, Wilson filed his fee petition with 1,453 time entries broken down
into 20 categories of work for which he sought to recover a fee award. C.5723-5728;
C.5737-5843. Wilson also identified the time entries not related to his CFA claim for
which he did not seek recovery. C.10568-10569.

Napleton objected to all entries prior to Wilson filing his amended complaint
asserting his CFA claim. The trial court properly rejected this blanket objection concluding
that “because of the factual overlap between the claims at least some of the earlier work
had to have involved Count 11.” A.066; C.11627; Dubey v. Public Storage, Inc., 395 IIl.
App. 3d 342, 361 (1% Dist. 2009). Napleton only made a specific objection to 15 of
Wilson’s attorney’s 1,453 time entries. C.8419. Of the 15 time entries, Wilson had not
asked for fees for four of them (C.10658), one entry was for 8.7 hours of attorney time for
jury voir dire on the first day of trial which Wilson advised the trial court had been included

by mistake and agreed should be excluded (R.1748), and the remaining entries were for
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work spent on the litigation generally on matters which could not be segregated into work
for Wilson’s common law fraud count and Wilson’s CFA count (C.8419). Dubey, 395 Ill.
App. 3d at 361 (“plaintiffs may also recover fees incurred for work on non-Act claims
when the Act claim is so inextricably intertwined with the non-Act claims that it cannot be
distinguished™). Although Napleton objected to only 15 time entries, the trial court sua
sponte reduced by 50% all time related (i) to motion practice, (ii) to depositions, (iii) to
discovery regarding the Miller transaction, and (iv) to various pretrial matters. A.066-067;
C.5723-5725; C.5727; C.5728; C.11627-11628. The trial court’s arbitrary decision to
reduce whole categories of time by a flat 50% is an abuse of discretion. C.10568.

The Appellate Court expressly adopted Hensley v. Eckerhart, 461 U.S. 424 (1983)
as the framework for deciding attorney fees award issues. See, e.g. Casey, 2022 IL App
(3d) 210404, 112. Under Hensley, it is an abuse of discretion for a court to reduce an
attorney fees petition based upon a flat percentage. Heiar v. Crawford County, Wis., 746
F.2d 1190, 1204 (7" Cir. 1984), citing Hensley v. Eckerhart, 461 U.S. 424 (1983)
(reversing decision to reduce attorney fees by a flat 50% for perceived excess billing
amounts); People Who Care v. Rockford Board of Ed., 90 F.2d 1307, 1314 (7" Cir. 1996)
(trial court abused its discretion by reducing attorney’s hours by flat amounts without
reference to specific, objectionable billing entries); Casey, 2022 IL App (3d) 210404, 129
(“The court may not arbitrarily reduce the award, and a reduction requires a clear and
concise explanation.”). Napleton did not object to specific time entries that would have
supported the trial court’s reduction by a flat 50%. It is not the job of a trial judge to work
as a defense lawyer and search for reasons to cut the winning plaintiff’s fee request.

Moreno v. City of Sacramento, 534 F.3d 1006, 1116 (9™ Cir. 2008). For these reasons, the
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Court should reverse the trial court’s arbitrary decision to reduce categories of Wilson’s
attorney fees petition and remand this case with direction to grant Wilson’s attorney fees
petition in full, except for the 8.7 hours for Line 1437 for jury voir dire. R.1748.

G. Request On Remand.

At the conclusion of this appeal, this Court should remand this case to the trial court

with the following direction:

(a) reverse the trial court’s award of remittitur with direction to reinstate the Jury’s
Verdict for compensatory damages of $163,544.62 and for punitive damages of
$1,000,000.00;

(b) reverse the trial court’s decision for Wilson’s CFA claim to the extent it
excluded those lease and insurance payments made by Wilson prior to his
discovery of Napleton’s fraud,;

(c) reverse the trial court’s decision reducing Wilson’s attorney fees petition
categories by a flat 50% with direction to grant Wilson’s attorney fees petition
in full, except for the 8.7 hours attributable to jury voir dire;

(d) direct the trial court to award Wilson his reasonable attorney fees incurred for
this appeal on a supplemental fee petition. Trutin v. Adam, 2016 IL App (1st)
142853, 135; Chesrow v. Du Page Auto Brokers, Inc., 200 Ill. App. 3d 72, 76
(2" Dist. 1990).

I11. CONCLUSION
For the forgoing reasons, Wilson respectfully requests that this Court grant Wilson
the relief requested by this appeal.
JEFFREY WILSON,

By:_/s/ Kevin P. McJessy

Kevin P. McJessy

Joseph J. Borders

McJessy Ching & Thompson, LLC
3759 N. Ravenswood Ave., Ste. 231
Chicago, IL 60613

(773) 880-1260
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ACTION ORDER 2018L.001245-1396

. Granted.

. Granted.

. 50% granted.
. 50% granted.
. Granted.

. Granted.

10. Denied.

11. Granted.

12. Denied.

13. Denied.

14. Denied.

15. Denied.

16. Denied.

17. 50% granted.
18. Denied.

19. 50% granted.
20. 50% granted.
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The court has also considered the arguments regarding a reasonable rate. Although the defense has argued that plaintiff failed to state
their own reasonable rate the court finds sufficient evidence in the record to set a rate. Based on the materials submitted, the court further
finds that a reasonable rate for Kevin McJessy and Joseph Borders is $375 per hour and for Sheila Keating $130 per hour.

The reasonable hours for the attorneys is 494.3 ($185,362.50) and for the paralegal it is 48.55 (6,311.50) for a total fee award of
$185,411.05. The request for fees for out of state counsel is denied; those fees were not related to Count I1.

Defendant’s Motion for Post Trial Relief is denied in part and granted in part. The Motion for a New Trial or for judgment for the
defense is denied. The jury heard extensive testimony and saw numerous documents in reaching a verdict. As plaintiff correctly points
out, reversing a jury verdict is a high burden to meet. The court appreciates the defense arguments regarding the Miller transaction; the
court stands by its previous evidentiary rulings. Obviously, letting the testimony in was prejudicial to the defense. But, given the facts of
the case, the probative value outweighed any prejudice. This was a fraud claim; the jury was entitled to hear the subsequent transaction to
assess the nature of the Wilson transaction. It is incredible that, even while this lawsuit was pending with the SAME car, Napleton would
again not fully disclose the accident. The jury clearly found that the defense witnesses were not credible, and the court will not disturb
that finding. When the evidence is viewed in a light most favorable to the plaintiff (even under the heightened burden of clear and
convincing) it is more than sufficient to support the jury finding.

But the amount of damages awarded was, frankly, shocking and must be reduced. As argued by the defense, the plaintiff in this case
suffered little if no actual damages. He drove the car without issue until he had reached his mileage limit. He had full use of a luxury
automobile for nearly 3 years. The payments were in part made from a children’s trust. He would have had to make some type of car
payments as well as insurance and maintenance costs. Although plaintiff chose to abandon the difference in value damages, the actual
decreased value of the Aston Martin was somewhere between $6,000 and $40,000. Napleton’s eventually took the car back and had had
least indicated a willingness to rescind the contract shortly after the lawsuit was filed. The lease was fully paid off by the defendant. The
total jury award of $1,163,544.62 on Count | is a massive windfall to a relatively undamaged plaintiff and the request for a remittitur is
granted.

The court reduces the actual damages as follows:

Lease payments made after the accident was discovered: $55,442.04
Closing costs: $3,742.53

Maintenance costs: $4,069.42

Insurance payments: $4,662.50

License and registration fees: $6,700.00

In addition, the court affirms the jury award of $25,000 for aggravation and inconvenience. In Gehrett v. Chrysler, 379 Ill. App. 162 an
award for “aggravation and inconvenience” was upheld under a similar fact pattern. Although it could be argued that the Gehrett award

CANDICE ADAMS, CLERK OF THE 18TH JUDICIAL CIRCUIT COURT © Page 2 of 3
_ WHEATON, ILLINOIS 60187-0707
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was for a breach of warranty claim the case law does seem to allow for damages arising out of fraudulent conduct. The jury heard
testimony regarding the inability to use the car and the steps taken by the plaintiff once the fraud was discovered sufficient to support the
award.

Total compensatory damage award; $99,616.49 on Count I; the same amount is awarded on Count Il but the plaintiff can only recover the
award on one of the counts.

Finally, there is the issue of punitive damages. Under International Union v. Lowe, 225 111.2d 456 the Illinois Supreme Court considered
the guideposts to be considered in awarding punitive damages. The three guideposts are the degree of reprehensibility of the misconduct,
the disparity between the actual harm suffered by the plaintiff and the punitive damage award and the difference between the jury award
of punitive damages and the civil penalties awarded in similar cases. Awards ranging from twice the compensatory damages to a factor
of 10 have been upheld.

In examining reprehensibility several factors are considered. Physical harm versus economic harm, health and safety issues, a financially
vulnerable target, repeated actions and intentional malice are to be considered. The court finds that the degree of reprehensibility is
relatively minor. The court agrees that some punitive damages are warranted for the reasons set forth in plaintiff’s’ brief. But, based on
the testimony, the lack of health and safety issues, the lack of a financially vulnerable plaintiff, the actual damages, the type of fraud
alleged and the net worth of the defendant an award of $1,000,000 is simply too high. In addition to the compensatory and punitive
damage award the plaintiff will recover a large fee award on Count Il. Accordingly, the punitive damages are reduced to $400,000,
approximately 4 times the compensatory award.

Judgment is entered in favor of plaintiff Jeffrey Wilson and against Defendant Napleton’s Gold Coast Imports, Inc. in the amount of
$685,027.54 plus costs of $5,040.89.

Over objection, defense Motion to Stay Enforcement is granted.

Submitted by: JUDGE DAVID E SCHWARTZ
DuPage Attorney Number: [ ]ProsE JUDGE DAVID E SCHWARTZ
Attorney for: Validation 1D : DP-10312023-1058-07839

Date: 10/31/2023
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Opinion filed September 25, 2025

IN THE

APPELLATE COURT OF ILLINOIS

THIRD DISTRICT

2025
JEFFREY WILSON, ) Appeal from the Circuit Court
) of the 18th Judicial Circuit,
Plaintiff-Appellee and Counter- ) Du Page County, Illinois,
Appellant, )
)
V. ) Appeal No. 3-24-0079
) Circuit No. 18-L-1245
)
NAPLETON’S GOLDCOAST IMPORTS, )
INC., d/b/a Napleton’s Aston Martin )
of Chicago, )
) Honorable
Defendant-Appellant and Counter- ) David E. Schwartz,
Appellee. ) Judge, Presiding.

PRESIDING JUSTICE BRENNAN delivered the judgment of the court, with opinion.
Justice Hettel concurred in the judgment and opinion.
Justice Anderson concurred in part and dissented in part, with opinion.

OPINION
On October 31, 2023, the trial court entered judgment in favor of plaintiff-appellee and
counter-appellant, Jeffrey Wilson, and against defendant-appellant and counter-appellee,
Napleton’s Goldcoast Imports, Inc. (Napleton’s), on claims of common law fraud (count I) and
violations of the Consumer Fraud and Deceptive Business Practices Act (Act) (815 ILCS 505/1

et seq. (West 2022)) (count I1). As part of its judgment, the court granted Napleton’s request for
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remittitur of the jury’s award for common law fraud from $1,163,544 ($163,544 in compensatory
damages and $1,000,000 in punitive damages) to $499,616 ($99,616 in compensatory damages
and $400,000 in punitive damages). The court did not obtain Wilson’s consent to the remittitur.
The court then stated that it would issue compensatory damages for Wilson’s claim under the Act
in the same amount as the remitted judgment for common law fraud but that Wilson could recover
only once. The court did not clearly award punitive damages for Wilson’s claim under the Act,
and it certainly did not specify the amount of punitive damages for Wilson’s claim under the Act,

if any. It did, however, award Wilson $185,411 in attorney fees and $5,040 in costs under the Act.

This appeal and cross-appeal followed. For the reasons that follow, as to count I, we affirm
the finding of liability, we reverse the remitted damages judgment as to both compensatory and
punitive damages, and we remand for the trial court to follow proper remittitur procedure as to
both compensatory and punitive damages. As to count Il, we affirm the compensatory award as
well as the award of attorney fees and costs, and we remand for the trial court to clarify whether it

awarded punitive damages and, if so, in what amount.
I. BACKGROUND
A. Wilson’s Claims, Partial Summary Judgment, Trial, and Verdict

In November 2015, Napleton facilitated Wilson’s leasing of a 2014 Aston Martin through
a third-party financer without disclosing it had been in an accident that had caused extensive front-
end damage. Specifically, after Wilson spoke with Napleton salespersons and was affirmatively
told that the car had not been in an accident, Napleton sold the car to a third-party financer for
$135,177, which, in turn, entered into a 60-month lease with Wilson. Among other expenses, the

lease was $1,900 per month, with the option to purchase the vehicle for $60,000 at the end of the
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lease. The lease had a mileage limit of 25,000, after which point Wilson would incur a penalty of
$1.50 per mile.

Per Wilson, Napleton must have been aware of the car’s accident history, because the client
that owned the car at the time of the accident had purchased the car from Napleton and Napleton
assisted the repair shop in procuring parts for the repair. The repairs cost $60,000 and took place
over a period of seven months. Approximately four months after the repairs were completed, the
original client sold the car back to Napleton as part of a trade-in/purchase deal. Napleton posted a
CarFax report to its website that inaccurately reported that the car had not been in an accident.
Wilson, who lived in Arizona, testified that he relied on Napleton’s representation that the car was
in pristine condition and that he would not have entered into the coordinated lease if he had known
of the car’s accident history. Upon receiving the car, he noticed squeaky brakes, which he had
repaired, but otherwise had no significant mechanical issue. Nearly halfway into the 60-month
lease, Wilson hit the mileage limit and began looking to trade in the car. He contacted a dealer in
California, who informed him that the CarFax report, updated just one month prior, showed that
the car hadbeen in an accident. Wilson tried but was unable to resell the car. An appraiser testified
that high-end luxury vehicles that have been in serious accidents were extremely difficult to resell.

On October 31, 2018, Wilson initiated the instant lawsuit by filing a one-count complaint
for common law fraud. In June 2020, Wilson filed an amended two-count complaint, alleging
(1) common law fraud (count I) and (2) violation of the Act (count I1). The Act provides consumers
with broader protection than under common law. Ash v. PSP Distribution, LLC, 2023 IL App (1st)
220151, 1 24. For example, a violation under the Act may be based on an innocent or negligent
representation as well as one that is intentional. /d. In addition, attorney fees and court costs are

available under the Act. 815 ILCS 505/10a(c) (West 2022).
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In March 2021, the trial court granted Wilson summary judgment on count Il on the issue
of liability, finding that Napleton violated the Act, but reserved the question of damages. The court
stated that it would hear the question of damages for count Il simultaneous to the jury trial on count
I. Prior to trial, on April 12, 2023, Wilson filed a second amended complaint. As with the prior

complaints, Wilson sought damages for out-of-pocket costs.

During the course of the trial, the court made two evidentiary rulings relevant here: the
admission of other-bad-acts evidence and the exclusion of evidence regarding settlement
negotiations and out-of-pocket costs. First, the trial court granted Wilson’s motion to pursue
punitive damages at trial based on Napleton’s conduct in another transaction: Napleton’s 2020
repurchase of the same car from the third-party financer during the pendency of the instant lawsuit
and resale to Bart Miller of Florida in 2021. The court allowed evidence of the 2021 Miller
transaction over Napleton’s objection. The evidence showed that Napleton gave Miller the
corrected CarFax report, which disclosed the accident. However, Napleton also gave Miller a
True360 report, representing that the repairs had been minor and cosmetic when, in fact,
Napleton’s general manager ultimately conceded that was not true. Miller testified in deposition
that Napleton did not disclose the severity of the accident, the extent of the repairs, or that the car

was at the center of a pending lawsuit.

Second, the trial court granted Wilson’s objection to evidence of settlement negotiations
pursuant to Illinois Rule of Evidence 408 (eff. Jan. 1, 2011) (prohibiting evidence made in
compromise negotiations when offered to prove the amount of a claim). Napleton submitted the
following offer of proof. Before Napleton hired outside counsel in December 2018, Wilson’s
counsel informed Napleton that Wilson wanted to be “made whole” and keep the car. Later, as

evidenced in a series of March and April 2019 e-mails, Napleton offered to buy back the car (from
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the third-party financer) and inquired about Wilson’s out-of-pocket costs. Napleton estimated,
based on the number of lease payments thus far, the down payment, and other expenses, that
Wilson had expended approximately $90,000 to date. Although Napleton termed its offer an offer
of recission, its counsel later agreed that the offer was not technically a “recission” (because there
was a third-party financer involved and because, as set forth elsewhere in the record, it was likely
impossible to return the parties to their original position where Wilson had traded in a 2009
Mercedes at the time he acquired the lease). Wilson counter-offered seeking $218,000, plus
payment of the remaining balance on the car. The proffer did not specify whether the counter-offer
included keeping the car. Napleton rejected the counter-offer. In November 2020, at the end of the
lease, Napleton bought the car from the third-party financer.

Following the offer of proof, the trial court persisted in its ruling to exclude evidence of
the settlement negotiations pursuant to Rule 408. Napleton noted for the record that it did not seek
to use the evidence to show the value of Wilson’s claim. Rather, it sought to use the evidence to
make an election-of-remedies argument and to show Wilson’s failure to “mitigate.” As to election
of remedies, Napleton argued that Wilson could not pursue out-of-pocket costs because he had
declined an offer to rescind the transaction. As to “mitigation,” Napleton explained that its offer
to buy back the car undermined Wilson’s narrative that the car was unsellable such that he should
be awarded the entirety of his out-of-pocket costs. The court was not persuaded; it noted that, while
the jury would not hear evidence of Napleton’s offer, the court might consider the evidence in “the
bench part of this case,” particularly in conjunction with its attorney-fee award.

On August 14, 2023, the jury entered a verdict for Wilson on count I, determining that
Napleton was liable for common law fraud. The jury awarded $163,544 in compensatory damages,

consisting of $138,544 in out-of-pocket costs ($114,707 in total monthly payments, $3,742 in
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closing costs, $4,069 in maintenance costs, $9,325 in insurance costs, and $6,700 in license and
registration fees) and $25,000 in damages for aggravation and inconvenience. The jury also

awarded $1 million in punitive damages.
B. Posttrial Procedure and Judgment

In September and October 2023, before the trial court entered judgment on the jury’s
verdict and damages award on count I, and before it had issued its own damages award on count
I1, the parties filed a series of posttrial motions. Napleton’s motions challenged the trial court’s
evidentiary rulings, including the court’s decision to admit evidence of the 2021 Miller transaction
and its decision to exclude evidence of settlement negotiations pursuant to Rule 408. Napleton also
challenged the jury’s finding of liability on count I. It requested a remittitur of the jury’s damages
award or a new trial on damages. Wilson’s motions argued that the jury’s award was supported by
the evidence, the jury’s award should not be remitted, and that the court should enter the same
award for count Il, plus attorney fees and costs. Wilson also sought to conform the pleadings to

the proof at trial with regard to the CarFax report. The trial court granted that motion.

On October 31, 2023, the trial court issued a written ruling on the parties’ posttrial motions
and entered judgment on counts I and Il. On count I, common law fraud, the trial court denied
Napleton’s posttrial motion challenging its evidentiary rulings, though it discussed only its
decision to admit evidence of the 2021 Miller transaction, not the Rule 408 ruling. It also denied
Napleton’s posttrial motion as it pertained to liability. However, it granted Napleton’s request for

remittitur. We quote the court’s damages ruling in its entirety:

“But the amount of damages awarded was, frankly, shocking and must be reduced.
As argued by the defense, the plaintiff in this case suffered little if no actual damages. He

drove the car without issue until he had reached his mileage limit. He had full use of a
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luxury automobile for nearly 3 years. The payments were in part made from a children’s
trust. He would have had to make some type of car payments as well as insurance and
maintenance costs [even if he had not leased the Aston Martin]. Although plaintiff chose
to abandon the difference in value damages, the actual decreased value of the Aston Martin
was somewhere between $6,000 and $40,000. Napleton’s eventually took the car back and
had had least indicated a willingness to rescind the contract shortly after the lawsuit was
filed. The lease was fully paid off by the defendant. The total jury award of $1,163,544.62
on Count I is a massive windfall to a relatively undamaged plaintiff and the request for a

remuittituris granted.
The court reduces the acfual/ damages as follows:
Lease payments made after the accident was discovered: $55,442.04
Closing costs: $3,742.53
Maintenance costs: $4,069.42
Insurance payments: $4,662.50
License and registration fees: $6,700.00

In addition, the court affirms the jury award of $25,000 for aggravation and
inconvenience. In Gehrett v. Chrysler] Corp., 379 Ill. App. 3d 162 (2008)], an award for
*aggravation and inconvenience” was upheld under a similar fact pattern. Although it could
be argued that the Geharettaward was for a breach of warranty claim the case law does seem
to allow for damages arising out of fraudulent conduct. The jury heard testimony regarding
the inability to use the car and the steps taken by the plaintiff once the fraud was discovered

sufficient to support the [aggravation and inconvenience] award.
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Total compensatory damage award; $99,616.49 on Count I; the same amount is

awarded on Count Il but the plaintiff can only recover the award on one of the counts.

Finally, there is the issue of punitive damages. Under [Infernational Union [of
Operating Engineers, Local 150 v. Lowe Excavating Co., 225 lll. 2d 456 (2006)], the
Illinois Supreme Court [set forth] the guideposts to be considered in awarding punitive
damages. The three guideposts are the degree of reprehensibility of the misconduct, the
disparity between the actual harm suffered by the plaintiff and the punitive damage award
and the difference between the jury award of punitive damages and the civil penalties
awarded in similar cases. Awards ranging from twice the compensatory damages to a factor
of 10 have been upheld.

In examining reprehensibility several factors are considered. Physical harm versus
economic harm, health and safety issues, a financially vulnerable target, repeated actions
and intentional malice are to be considered. The court finds that the degree of
reprehensibility is relatively minor. The court agrees that some punitive damages are
warranted for the reasons set forth in plaintiff’s brief. But, based on the testimony, the lack
of health and safety issues, the lack of a financially vulnerable plaintiff, the actual damages,
the type of fraud alleged and the net worth of the defendant an award of $1,000,000 is
simply too high. In addition to the compensatory and punitive damage award the plaintiff
will recover a large fee award on Count Il. Accordingly, the punitive damages are reduced

to $400,000, approximately 4 times the compensatory award.”

On count I1, violation of the Act, the trial court awarded $99,616 in compensatory damages,

as set forth in the quote above. It is unclear from the court’s written order whether and in what

amount it awarded punitive damages for count ll—the written order contained no further
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discussion of damages other than that quoted above. The court awarded $185,411 in attorney fees

and $5,040 in court costs.

117 On November 3, 2023, Napleton filed a postjudgment motion. Napleton observed that the
trial court’s written order did not clearly state, one way or the other, whether it awarded punitive
damages for count I1. However, Napleton did not seek clarification. Napleton argued that the court
should further reduce the jury’s damages award and critiqued aspects of the court’s rationale in
remitting the award. Napleton also argued that the court’s remittitur judgment was procedurally
flawed in that the remittitur judgment must present Wilson with the choice of accepting the

remittitur or facing a new trial on damages:

“The judgment order should provide that Wilson file a consent to said judgment with the
clerk of the court [within a given number of days], upon which filing, the judgment will be
affirmed or, in the absence of the same, the judgment order will be reversed and the case
be remanded for a new trial [on damages]. [ Peter J. Hartmann Co. v. Capitol Bank & Trust

Co., 353 111. App. 3d 700 (2004)].”

As to count II, Napleton challenged the trial court’s award of compensatory damages and award

of attorney fees.

118 At a November 9, 2023, status hearing, several issues were discussed, including whether

Wilson was required to accept or reject the remittitur:

“INAPLETON’S COUNSEL]: Number two, you did order a remittitur. And we

need to understand whether [Wilson] is going to accept or reject that.

*k*

[WILSON’S COUNSEL]: *** | don’t understand [Napleton’s counsel’s] comment

about the acceptance or rejection of the remittitur. *** [W]e haven’t actually filed any
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papers in response to [Napleton’s November 3, 2023, postjudgment motion]. *** | want to
make sure that we don’t waive any of our rights for appellate purposes by not filing
something in response to their filing, just like they were concerned that, if they didn’t file

something, that their rights would be waived for purposes of appeal.”

* k* *

[NAPLETON’S COUNSEL]: And | do want to address [Wilson’s counsel’s]
question. | have to admit I am not a remittitur expert. But having done the research, | do
think it’s pretty clear that the plaintiff needs to either accept or reject your remittitur. I’m
assuming they are going to accept it. But | don’t know that. And so—

THE COURT: I don’t make that assumption. | don’t know that either. And | don’t
expect [Wilson] to comment on that. The day | entered the judgment was [October 31,

2023], so nobody’s time has run.”

On November 29, 2023, and December 22, 2023, Wilson filed a postjudgment motion and

amended response. Wilson argued that the court should reconsider its remittitur because the jury’s
award was supported by the evidence and, like Napleton, Wilson critiqued aspects of the court’s
rationale in remitting the award. Wilson argued that it was too late for the trial court to present
Wilson with the choice of accepting the remittitur or face a new trial on damages, because the trial
court had already granted the remittitur without including the choice in its judgment. Wilson, citing
Tri-G, Inc. v. Burke, Bosselman & Weaver, 222 1ll. 2d 218, 253-54 (2006) (concerning a court of
review’s issuance of remittitur in the first instance), argued that the better course of action was to
await an appeal. He continued that, if the appellate court affirmed the remittitur on the merits, then

the appellate court would be charged with requiring Wilson to accept or reject it; if, on the other

10
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hand, the appellate court reversed the remittitur on the merits and reinstated the jury award,
Wilson’s consent would not be required.

On December 22, 2023, Napleton filed a response to Wilson’s postjudgment motion.
Napleton, citing 7r-G, argued that Wilson’s postjudgment motion constituted a rejection of the
remittitur and, thus, the trial court must order a new trial.

On January 5, 2024, Wilson filed a reply. Wilson noted that 77/-G required the court to
afford the plaintiff the choice of accepting the remittitur or facing a new trial on damages (see 7d.),
and that Napleton failed to cite any authority for its assertion that a new trial on damages is required

when a plaintiff fails to sua sponte accept the remittitur ordered by the court.

On January 18, 2024, the trial court conducted a hearing on the postjudgment motions.
Napleton again argued that Wilson’s failure to affirmatively accept the remittitur meant that the
trial court must order a new trial. Wilson again argued that the trial court, not Napleton, must
present Wilson with a clear choice to accept or reject the remittitur. The trial court’s statements
made at the November 9, 2023, status hearing could not be construed as such. Wilson represented

that, “[i]f he had been put to a choice, he would have made a choice.” The trial court asked:
“THE COURT: What *** if *** [t]he trial judge makes a mistake[?] His remittitur
is simply wrong. What is a plaintiff to do? If [the plaintiff] accept[s] it, [is] [he] then barred
from [his] appeal?
[Napleton]: No, your honor. They have two choices *** [.] Choice No. 1 is to say

*** we want a new trial.

*k*

11
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The second option is to say we accept [the remittitur] and then they can appeal it[.]
*** Rule 366 *** says when you accept the remittitur, you don’t waive your

arguments on appeal.”
The trial court ruled:

“I will have to confess that none of us are experts in the area of remittitur because

it is such an unusual aspect of law.

I did look at the [ 7r-G] case that both sides seem to cite. | don’t read it as strongly
as [Napleton] does, so I am not going to order a new trial on that basis. The Third District
may well disagree with me because I think they are going to be the next ones to take a look

at this.” (Emphases added.)

The trial court denied the parties’ postjudgment motions, with the exception of correcting a
mathematical error. It did not address whether it awarded punitive damages for count Il. This

appeal followed.
I1. ANALYSIS

The instant appeal and cross-appeal primarily concern remittitur procedure and damages.
As to count I, the parties agree that the trial court entered an unauthorized remittitur of damages
because the trial court did not obtain Wilson’s consent before entering the remitted judgment.
However, the parties disagree as to remedy. Napleton advocates for an automatic new trial on
damages, while Wilson urges that no remedy for improper procedure is necessary. Apart from the
question of remedy for improper procedure, the parties raise several issues pertaining to the merits
of the compensatory and punitive damages. Napleton raises just one argument that, if successful,
would arguably impact the jury’s liability determination: whether the trial court erred in admitting

evidence of the 2021 Miller transaction. As to count Il, both parties challenge the trial court’s

12
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compensatory damages award and its attorney fees and costs award, the details of which we set
forth in conjunction with our analysis.
A. Count I: Liability

We first address Napleton’s argument that the trial court abused its discretion in admitting
evidence of the 2021 Miller transaction. In deciding whether to admit evidence, the trial court must
weigh the probative value of the evidence against its likely prejudicial effect. Hatchett v. W2X,
Inc., 2013 IL App (1st) 121758, § 20. Prejudicial evidence is that which tends to suggest a decision
on an improper basis. /d. Evidence of other bad acts is not admissible to show the character of a
person or a propensity to commit the offense at issue. Ill. R. Evid. 404(b) (eff. Jan. 1, 2011).
However, evidence of other bad acts is admissible to show intent, knowledge, or absence of
mistake. /d. We review the trial court’s decision to admit evidence of other bad acts for an abuse
of discretion. /d. “An abuse of discretion occurs when the trial court’s decision is arbitrary,
fanciful, or unreasonable, or where no reasonable person would take the position adopted by the

trial court.” People v. Thompson, 2020 IL App (1st) 171265, | 84.

Here, evidence of the 2021 Miller transaction was relevant to show Napleton’s intent to
defraud. In its October 31, 2023, posttrial ruling, the trial court stood by its evidentiary ruling,
explaining:

“Obviously, letting the testimony in [concerning the 2021 Miller transaction] was
prejudicial to the defense. But, given the facts of the case, the probative value outweighed
any prejudice. This was a fraud claim; the jury was entitled to hear the subsequent
transaction to assess the nature of the Wilson transaction. It is incredible that, even while
this lawsuit was pending with the SAME car, Napleton would not fully disclose the

accident.”

13
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The case law supports the trial court’s decision. See, e.g., Hatchett, 2013 1L App (1st) 121758,
121 (the trial court erred in excluding evidence of an Attorney Registration and Disciplinary
Commission (ARDC) complaint against an attorney for engaging in conduct similar to that
complained of by the instant plaintiff; the ARDC complaint was probative of intent, knowledge,
and absence of mistake). Napleton further argues that the 2021 Miller and 2015 Wilson
transactions were remote in time and different in character. However, courts have upheld the
admission of evidence of other bad acts occurring six years apart from the event in question.
Thompson v. Petit, 294 11l. App. 3d 1029, 1036-38 (1998). That the 2015 Wilson transaction
involved an inaccurate CarFax report and the second transaction involved in inaccurate True360
report is not dispositive, nor is the fact that different salespersons were involved in each
transaction. The probative value of the Miller transaction follows from the True360 report, which

deceptively minimized the damage to the same car at issue in instant case.

Finally, Napleton argues that, even if the trial court properly admitted evidence of the 2021
Miller transaction, it abused its discretion in allowing it to become the focal point of the trial. See,
eg., People v. Bedoya, 325 Ill. App. 3d 926, 938 (2001). Having reviewed the challenged
evidence, we agree with the trial court’s posttrial assessment that the volume of evidence did not
improperly influence the jury’s finding of liability. Indeed, in affirming the trial court’s admission
of the 2021 Miller transaction, we parenthetically observe that the trial court did exclude deposition
and photographic evidence of an unrelated third transaction in which Napleton failed to provide
an accurate accident report to a customer purchasing a different car, even though that transaction
occurred in the same year as the instant transaction and undisclosed repairs were also coordinated

by Napleton at the same repair shop. That the trial court chose to exclude evidence of this third

14
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transaction as unduly prejudicial highlights its thoughtfulness in weighing the prejudice of the

proposed other-bad-acts evidence.

To the extent Napleton does not otherwise challenge the sufficiency of the evidence as it

relates to liability, we affirm the jury’s determination of liability for count I.
B. Count I: Remitted Damages

A party’s right to a jury trial extends to all issues, including damages. Haid v. Tingle, 219
I1. App. 3d 406, 410 (1991). The trial court should not substitute its judgment for that of the jury.
Id. “A remittitur should not be granted if the jury’s award falls within the flexible range of
conclusions reasonably supported by the evidence.” Diaz v. Legat Architects, Inc., 397 1ll. App.
3d 13, 47 (2009). However, if the court concludes that the jury’s damages award is excessive, the
court may not allow the award to stand. Haid, 219 1ll. App. 3d at 410. The court must carefully
examine the evidence and circumstances supporting the jury’s award before it orders that the jury’s
assessment of damages be reduced. Best v. Taylor Machine Works, 179 Ill. 2d 367, 413 (1997). A
court may determine that the damages award is excessive if the award exceeds the proven damages,
falls outside the range of fair and reasonable compensation, is so large that it shocks the judicial
conscience, or results from passion or prejudice. 7r-G, 222 1ll. 2d at 250, 253. The trial court’s
decision to remit a jury’s damages award is reviewed for an abuse of discretion. Drakeford v.
University of Chicago Hospitals, 2013 1L App (1st) 111366, { 69.

Ordering a remittitur in lieu of setting aside an excessive jury award and remanding for a
new trial on damages has consistently been acknowledged to be promotive of the ends of justice
and the termination of litigation. 7r7-G, 222 1ll. 2d at 253. The remittitur process is “essential to
the judicial management of trials.” Best, 179 Ill. 2d at 413. A remittitur is an agreement by the

plaintiff to relinquish that portion of the jury’s award the court has determined constitutes
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excessive damages and to accept the sum that the court has determined to be properly recoverable.
Tri-G, 222 111. 2d at 253. A remittitur is not an agreement by the plaintiff that the damages were,

in fact, excessive. /d. Neither is remittitur an agreement by the parties. /d.

A trial court mustafford the plaintiff the choice of accepting or refusing the remittitur, with
the proviso that the failure to accept will lead to a new trial on damages. /d. at 253-54. The trial
court does not have the authority to remit a jury award if the plaintiff does not consent. Hard, 219
I1l. App. 3d at 411. To do so undermines a plaintiff’s right to a jury trial. See, e.g., Horvath v.
Spector Freight System, Inc., 102 11l. App. 2d 112, 115-16 (1968). The “[p]laintiff’s consent is
essential.” Hard, 219 Ill. App. 3d at 411. The record must conclusively establish that the plaintiff
consented to the remittitur. /d. at 417. Often, the court will set a deadline by which the consent is
to be filed. See 7r-G, 222 1ll. 2d at 268 (21 days or any further period in which the mandate is
stayed); Haid, 219 Ill. App. 3d at 417 (30 days). If the plaintiff refuses the remittitur, or fails to
consent to it, the court must order a new trial on damages. 7r-G, 222 1ll. 2d at 254; see 735 ILCS

5/2-1207 (West 2022) (concerning conditional remittitur of punitive damages).

Our research shows that Illinois courts have taken two approaches in correcting the
procedural error that follows from a remitted judgment entered without a plaintiff’s consent. The
first approach is to “affirm” the remitted judgment on the condition that, within a specified
timeframe, the plaintiff files a consent to the remittitur. Haid, 219 Ill. App. 3d at 417. If the plaintiff
consents to the remittitur, the remitted judgment is affirmed in a final sense. /d. If the plaintiff
refuses the remittitur or fails to file a consent within the designated timeframe, the remitted

judgment is reversed, and the case is remanded for a new trial on damages. /d.

Cases that have taken this approach include Foster v. Springtield Clinic, 88 1ll. App. 3d

459, 467 (1980), Congregation of the Passion, Holy Cross Province v. Touche Ross & Co., 224
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. App. 3d 559, 588-89 (1991), afFd, 159 Ill. 2d 137, 171-72 (1994) (which rejected an

inconsistent-verdicts challenge), and Haid, 219, 1ll. App. 3d 417.

In Foster, the jury found for the plaintiff in a breach of employment contract case and
awarded $22,152 in compensatory damages. Foster, 88 11l. App. 3d at 460. The trial court remitted
the damages award by $6,346 and entered judgment on the new amount without obtaining the
plaintiff’s consent. 7d. at 467. The appellate court agreed that the $22,152 damages award must be
reduced, explaining that the damages award represented the plaintiff’s lost wages but the $22,152
figure did not take into account $6,346 in paychecks that the plaintiff received between August
and October of the relevant year. /d. at 466. That sum, $6,346, was the “same sum” due in wages
for the same period of time. /d. Accordingly, the appellate court, citing to Illinois Supreme Court
Rule 366(a)(5) (eff. Jan. 1, 1970) (a reviewing court may enter any judgment and make any order
that ought to have been given or made), “affirmed” the judgment of the trial court and awarded the
plaintiff damages in the remitted sum on the condition that, within 30 days, the plaintiff file a
consent to the judgment. Foster, 88 Ill. App. 3d at 467. If the plaintiff did not consent, the judgment

would be reversed and the case would be remanded for a new trial on damages. 7d.

In Congregation, the plaintiff’s tort and breach of contract claims were based on the same
set of facts and the plaintiff sought recovery for the same injury. Congregation, 224 111. App. 3d at
587. The jury awarded $3.9 million on the tort claim and $1.5 million on the breach of contract
claim. 7d. at 562. The trial court ordered a remittitur to $3,819,352 on the tort claim, to conform to
the plaintiff’s claimed damages and supporting evidence at trial. /d. at 571. The plaintiff consented
to the remittitur on the tort claim. 7d. Next, the trial court ordered a remittitur to $0 on the breach
of contract claim. /d. The plaintiff affirmatively refused the remittitur on the breach of contract

claim but the trial court nevertheless entered a judgment of $0. 7d.
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The appellate court rejected the defendant’s argument that the plaintiff’s failure to consent
to the remittitur on the breach of contract claim mandated a new trial on damages. /d. at 589. It
reasoned that the plaintiff could not recover twice for the same injury in any event. /7d. It concluded
that it was “not satisfied” with the trial court’s handling of the remittitur but it found the most
appropriate solution to be to “affirm” the remitted judgment on the condition that the plaintiff filed

a consent within 30 days or face a new trial on damages. /d. at 591.

In Haid, the plaintiff architect sued the defendants for fees and expenses pursuant to a
contract. Haid, 219 Ill. App. 3d at 409. The jury awarded approximately $50,000, and the trial
court remitted the award to approximately $25,000. /d. at 415. The plaintiffappealed the entry of
remittitur. /d. at 410. The defendants cross-appealed, arguing solely that a plaintiff may not initiate
the appeal of a remitted judgment. /d. at 416. The appellate court agreed with the defendants that,
generally, a plaintiff may not initiate the appeal of a remitted judgment that he accepted. /d. at 417.
However, it noted that the record did not conclusively establish that the plaintiff consented to the
remittitur. /d. As such, it “affirmed” the judgment of the trial court awarding the plaintiff damages
in the reduced sum of $25,000, on the condition that the plaintiff consent to the remittitur within
30 days or face a new trial on damages. /d.

Setting aside the propriety of “affirming,” even conditionally, a judgment that the trial court
was not authorized to enter, the approach taken in these cases is not otherwise suited to the
circumstances of our case. In distilling the cases taking this approach, we observe that the
mathematical basis for the remitted amount was clear (Foster, 88 Ill. App. 3d at 467; Congregation,
224 11I. App. 3d at 571), restoration of the jury award would have been of no practical effect
(Congregation, 224 111. App. 3d at 588-89), or it was certain that the defendant would have declined

to initiate an appeal (Hazd, 219 I1l. App. 3d at 417). None of these circumstances are present in our
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case; Ie., there is no obvious mathematical basis underlying the full extent of the trial court’s
remittitur; the remittitur decision might have a practical effect because the jury’s damages award
for count I, if reinstated, can stand independent of the trial court’s damages award on count I1; and
itis in no way certain how the parties might have responded below had the correct procedural steps

been taken.

Accordingly, we turn to the second approach taken when a remitted judgment enters
without the consent of the plaintiff, which is to reverse the remitted judgment and “remand the
cause to afford the plaintiff an opportunity to accept the remittitur, with the knowledge that the
refusal to accept such a remittitur would be a new trial on damages.” Bart v. Union Oil Co. of
California, 185 Ill. App. 3d 64, 70 (1989) (referring to this approach as the “normal disposition in
the case of error in the practice of remittitur,” albeit in dicta, as the case was remanded for a new
trial on other bases); Augustine v. Kaufinan, 338 11l. App. 591, 593 (1949) (appellate court reversed
the judgment for the remitted amount and remanded to give the plaintiff an opportunity to consent);
Baker v. Spaulding Women’s Apparel, 83 Ill. App. 2d 455, 456-57 (1967) (appellate court noted
that the trial court had no authority to enter the remittitur without the plaintiff’s consent, reversed

the remitted judgment, and remanded for the trial court to rule (anew) on all posttrial motions).

This second approach is better suited to the circumstances of our case. As noted in Bar,
this is the “normal disposition” when a trial court enters an unauthorized remittitur. Barr, 185 III.
App. 3d at 70. It holds the trial court to its judicial management duties and narrows the scope of
the issues that may come before this court. See, e.g., Best, 179 Ill. 2d at 413 (judicial management);
Tri-G, 222 111. 2d at 253 (remittitur promotes the end of litigation). Thus, we reverse the remitted

judgments as to both compensatory and punitive damages. Before providing further direction to
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the court on remand, we address and reject the parties’ respective arguments against reversal for

the trial court’s failure to follow proper remittitur procedure.

Napleton advocates for a third approach—an automatic remand for a new trial on damages
because the plaintiffs did not consent below to the remittitur. Napleton cites no case taking this

approach, and our research has disclosed none. In support, Napleton quotes 77:-G:

“[T]he court does not have the authority to reduce the damages by entry of a remittitur 7
the plaintift objects or does not consent. The trial court must afford the plaintiff with the
choice of agreeing or refusing [the] entry of a remittitur, with the proviso that the plaintiff’s
refusal to agree to the entry of a remittitur will result in the ordering of a new trial. The
only alternative to a remittitur in a case where the verdict [is excessive] is for the trial judge

to order a new trial.” (Emphasis added.) 7r-G, 222 1ll. 2d at 253-54.

From this language, Napleton reasons that “a new trial is required if the plaintiff objects or does
not consent.” Napleton’s reasoning omits the middle sentence of the 7r/-G quote: “The trial court
must afford the plaintiff with the choice ***.”” (Emphasis added.) /d. The proviso that the plaintiff
will face a new trial if he objects or does not affirmatively consent to the remittitur presupposes
that plaintiff has 7irstbeen informed by the court of his options and had the opportunity to exercise

same.

Here, the trial court never presented Wilson with the choice to accept or refuse the
remittitur, nor did the trial court issue the corresponding proviso that Wilson’s failure to accept the
remittitur would result in a new trial on damages. We are not convinced by Napleton’s argument
that its posttrial pleadings and argument at the status hearing, in and of themselves, required
Wilson to affirmatively indicate his acceptance of the remittitur or face a new trial. Nor did the

trial court endorse Napleton’s position in this regard, instead effectively indicating to Wilson that
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he was not required to make a decision. Simply put, 7r/-G does not support Napleton’s position
because Wilson was never ordered by the trial court to accept or refuse the remittitur. Rather, the
trial court’s comments at the January 18, 2024, hearing indicated its uncertainty as it continued to
grapple with the remittitur procedure up until the day it entered judgment, asking whether a

plaintiff has the right to appeal an accepted remittitur that is “simply wrong.”

Napleton answered in the affirmative and maintains that position on appeal. It states in its
reply brief: “Supreme Court Rule 366(b)(2)(ii) *** permits plaintiffs to appeal remittitur orders o
which they have consented” (Emphasis in original.) However, a plaintiff does nor have the
unrestricted right to appeal an accepted remittitur. Rule 366(b)(2)(ii) provides that a plaintiff who
accepts a remittitur is not precluded from asserting “on” appeal that the jury award was proper. Ill.
S. Ct. R. 366(b)(2)(ii) (eff. Feb. 1, 1994). Courts have interpreted Rule 366(b)(2)(ii) to permit a
plaintiff to appeal an accepted remittitur only where the defendant initiates the appeal. Diaz 397

1. App. 3d at 44-45; Haid, 219 IIl. App. 3d at 414, 416.

Of course, in most instances, a plaintiff can avoid an order for remittitur it believes to be
“simply wrong” by declining to accept it. If the plaintiff refuses the remittitur, and the trial court
orders a new trial, the plaintiff may then file a petition for leave to appeal from the order granting
a new trial under Illinois Supreme Court Rule 306(a)(1) (eff. Oct. 1, 2020) within 30 days after the
entry of the order. Hard, 219 Ill. App. 3d at 416-17; see Allied American Insurance Co. v. Culp,
243 111. App. 3d 490, 492 (1993) (reviewing court may grant a Rule 306(a)(1) petition if it “presents
grounds which are reasonably debatable and fairly challenge the propriety of the order [citation],

or if it clearly demonstrates that the circuit court abused its discretion by ordering the new trial”).

Next, we reject Wilson’s argument that the trial court’s failure to follow proper remittitur

procedure is of no consequence. Wilson would not have us reverse the remittitur on procedural

21

sy- 4/2026 A.119



1149

150

SUBMITTE

grounds. Instead, Wilson would have us overlook remittitur procedure to address and reverse the
remitted award on the merits and reinstate the jury award. Wilson reasons that Napleton’s decision
to initiate an appeal of the remitted count | damages award means that the instant appeal would be
before this court regardless of whether the trial court followed proper remittitur procedure.
Wilson’s argument ignores that Napleton’s primary position is that we should not address the
remitted award on the merits due to the trial court’s failure to follow proper remittitur procedure.
We agree with Napleton on that point; we merely disagree that the solution is an automatic new
trial. More critically, Wilson’s argument ignores that the remitted judgment was never properly
entered, and we do not know what Wilson’s decision would have been if forced to choose between
accepting the remittitur or refusing the remittitur and facing a new trial. Under either path, there is

a substantial probability that the scope and issues on appeal, if any, would be different.

For example, if Wilson had been offered and refused the remittitur, and then declined to
file or not been granted a Rule 306(a)(1) appeal, the case might have instead proceeded to a new
trial and jury verdict, whereupon the instant jury’s compensatory and punitive damages award
would never reach this court. If, on the other hand, Wilson had accepted the remittitur, Napleton
may have declined to appeal to “lock in” the remitted judgments. In the second scenario, Wilson’s
ability to challenge a properly entered remitted judgment would be entirely dependent upon
Napleton initiating an appeal. In deciding whether to initiate an appeal under this circumstance,
Napleton would have to weigh the risk that an appellate court might reinstate the jury’s awards in
their entirety. Contrary to Wilson’s suggestion, the trial court’s adherence to proper remittitur

procedure is of great consequence.

Accordingly, upon reversing the trial court’s remitted compensatory and punitive

judgments, we remand for the trial court to follow proper remittitur procedure. The trial court must
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give Wilson the opportunity to accept or decline the remitted judgments within a period of the trial
court’s choosing. Wilson may elect to consent to both the remitted compensatory and punitive
damages judgments, neither the remitted compensatory and punitive damages judgments, or one
but not the other of the remitted compensatory and punitive damages judgments. The remittitur
process allows for such a bifurcation of compensatory and punitive awards. See Slovinski v. Elliot,
237 1. 2d 51, 57 (2010) (the trial court denied the defendant’s motion for remittitur as to the
compensatory damages award and the appellate court affirmed; the trial court granted the motion
for remittitur as to the punitive damages award and the appellate court further remitted the punitive
damages conditioned on the plaintiff’s consent; the plaintiff did not consent and was granted leave
to appeal; the supreme court affirmed the appellate court); ZTurner v. Firstar Bank, N.A., 363 Ill.
App. 3d 1150, 1165-66 (2006) (appellate court remitted the punitive damages award, conditioned
on the plaintiff’s consent; if the plaintiff did not consent within the time set by the trial court, then
the trial court would order a new trial to determine the amount of punitive damages). Allowing
Wilson to make two separate decisions, one as to compensatory damages and one as to punitive
damages, is in keeping with the goals of remittitur to promote justice and judicial efficiency. See

Tri-G, 222 1ll. 2d at 253.

As to justice, bifurcating Wilson’s choice will allow him to assess the correctness of each
remitted judgment, independent of the other judgment. In contrast, were Wilson asked to accept
or decline the remitted judgments as a package, he might be compelled to accept a remitted
judgment that he believes to be incorrect merely to secure a second remitted judgment of greater
value or, in his assessment, of greater difficulty to replicate or surpass in a new trial. As to
efficiency, bifurcation allows for the possibility that a new trial may be narrower in scope to the

extent Wilson elects to accept only one of the remitted judgments. See 7urner;, 363 Ill. App. 3d at
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1165-66 (trial court on remand may conduct a damages trial on just compensatory or punitive
damages).

In sum, as to count I, we affirm the finding of liability, we reverse the remitted
compensatory and punitive damages judgments, and we remand the case for the trial court to
follow proper remittitur procedure as to both the compensatory and punitive damages awards. If
Wilson accepts the remitted awards within the time prescribed by the trial court, the trial court may
enter judgment on them; if Wilson does not, then the trial court will order a new trial on the award
or awards to which Wilson does not consent. Given our ruling, we do not address the parties’
arguments implicating the amount and/or propriety of the jury’s compensatory and punitive
damages awards nor the trial court’s decision to remit them.

C. Count Il: Damages
1. Count Il Compensatory Damages

The parties each raise challenges to the trial court’s count Il compensatory damages award
of $99,616. Generally, plaintiffs may recover damages for any injury that follows directly and
naturally from their good-faith reliance on a defendant’s fraudulent representations. Gold v.
Dubish, 193 111. App. 3d 339, 351 (1989); see 7an v. Boyke, 156 1ll. App. 3d 49, 55 (1987)
(consequential damages are recoverable under the Act). Such losses include out-of-pocket costs.
Gold, 193 1ll. App. 3d at 351-52. “[A]lthough the words, ‘damage,” ‘damages,’ and “injury,” are
sometimes treated loosely as synonyms, [they have distinct meanings]. Injury is the illegal invasion
of a legal right; damage is the loss, hurt, or harm which results from the injury; and damages are
the recompense or compensation awarded for the damage suffered.” (Internal quotation marks
omitted.) Grammanco v. Giammanco, 253 I1l. App. 3d 750, 758 (1993) (quoting Ballentine’s Law

Dictionary 303 (3d ed. 1969)). A trier of fact’s damages award is entitled to deference and will not
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be disturbed unless it is against the manifest weight of the evidence. People ex. rel Peters v.
O’Connor, 311 1ll. App. 3d 753, 758 (2000). A damages award is against the manifest weight of

the evidence if it appears to be unreasonable, arbitrary or unsupported by the evidence. /d.

Two common approaches to calculating damages that follow as a natural consequence to a
fraud include benefit-of-the-bargain or out-of-pocket computations. Giammanco, 253 11l. App. 3d
at 763. Under the first approach, also referred to as diminution by the instant parties, the trier of
fact calculates damages based upon the difference between the actual and the represented value of
the property sold. /d. at 759. Under the second approach, pursued by Wilson, the trier of fact must
determine the costs and expenses incurred by the plaintiff due to his reliance on the defendant’s
fraudulent representations. /d. at 760. Some cases involve unique circumstances that render the
two common approaches insufficient for calculating fraud damages. /d. at 763 (the defendant
gained unfair leverage in the bargaining process when he concealed his identity and thereby
damaged the plaintiff). Further, some cases may require the consideration of certain “offsetting
factors” when fashioning the appropriate award. /d. at 766. While damages may not be predicated
on speculation, “[a]bsolute certainty as to the amount of damage [is] not required to justify a
recovery; it is only necessary that the evidence tend to establish a basis for the assessment of
damages with a fair degree of probability.” /d. at 765.

For context, we recount the procedure by which the trial court arrived at its award for count
Il compensatory damages. The trial court never entered judgment on the jury’s count I
compensatory damages award. Instead, it heard Napleton’s posttrial motion for remittitur and
entered a remitted judgment for count I compensatory damages and, in the same order, entered

“the same” compensatory award for count Il without further explanation. Neither party disputes
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that the trial court’s rationale in remitting count | compensatory damages informed its

determination of count Il compensatory damages.

In considering this procedural history, we observe that the trial court was not required to
align its compensatory award with the jury’s compensatory award. See Werderman v. Liberty
Ventures, LLC, 368 Ill. App. 3d 78, 83 (2006). In Werderman, following a joint jury and bench
trial, the jury returned a verdict for the plaintiffs on the common law fraud claim but the trial court
found in favor of defendants on the statutory consumer fraud claim. /d. The appellate court
determined that the jury’s determination on factual issues in a common law fraud claim were not
binding on the trial court in issuing its ruling on a statutory consumer fraud claim. /d. at 91. “To
bind one fact finder by the other’s result would infringe on either the jury right or the statutory
scheme. *** [l]n order to vindicate both the right to a jury trial and the statutory command,
inconsistency between the fact finders must be tolerated ***.” /d. Of course, while inconsistency
between the fact finders and awards must be tolerated, there can be no double recovery. See
Congregation, 224 11l. App. 3d at 589. Per Werderman, we do not intend our count Il compensatory
damages analysis below to indicate, one way or the other, any opinion as to whether the jury’s
count | compensatory damages award is also supported by the evidence. In reviewing the trial
court’s count Il compensatory award, we consider only whether its award is reasonably supported
by the evidence and do not reach whether the greater award determined by the jury was likewise
reasonably supported by the evidence.

Here, the trial court’s $99,616 compensatory damages award mirrored the remitted jury
award, which included $74,616 for out-of-pocket costs and $25,000 for aggravation and
inconvenience. As to out-of-pocket costs, Napleton argues that the election-of-remedies doctrine

precludes anyaward for out-of-pocket costs. Napleton raised this argument below, and in awarding
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damages for some out-of-pocket costs, the trial court rejected it. Alternatively, Napleton argues
that the award should be greatly reduced. Wilson argues that, absent a counterclaim by Napleton,
the trial court was not permitted to consider Wilson’s use of the vehicle as a factor offsetting his
damages. Wilson also argues that the trial court’s determination that Wilson was not significantly
damaged during the time that he drove the car, prior to the “discovery” of the accident, constituted
a misapplication of the discovery rule. As to aggravation and inconvenience, Napleton argues that

the Act does not authorize recovery.

We reject Napleton’s argument that the election-of-remedies doctrine precludes any
recovery for out-of-pocket costs. Napleton argues that Wilson’s decision to decline its settlement
offer barred him from pursuing damages for out-of-pocket costs. Napleton cites a string of cases,
including Beaton & Associates, Ltd. v. Joslyn Manufacturing & Supply Co., 159 Ill. App. 3d 834,
844 (1987), for the proposition that, when a defendant fraudulently induces a plaintiff to enter into
a contract, the plaintiff may either rescind the contract (and pursue out-of-pocket costs) oraffirm
the contract (and pursue diminution damages reflecting the difference in value between the product
represented and the product received). In Napleton’s view, because Wilson rejected its settlement
offer, it did not pursue recission and instead affirmed the contract, thereby leaving diminution
damages as its only option for recovering damages.

Napleton’s argument implicates the election-of-remedies doctrine. See Kel-Keef
Enterprises, Inc. v. Quality Components Corp., 316 Ill. App. 3d 998, 1008-10 (2000). Under that
doctrine, the “prosecution of one remedial right to judgment or decree constitutes an election
barring subsequent prosecution of inconsistent remedial rights.” (Internal quotation marks
omitted.) /d. at 1008. However, a party’s choice to pursue one remedy is not a bar to pursue a

different, inconsistent remedy unless the party causes the other party to materially change his
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position in reliance on the party’s first representation. /d. at 1009 (favorably citing Restatement
(Second) of Contracts § 378 (1981)). A change in position is material if it is such that a shift in
remedies would be unjust. /d. Simultaneous pursuit of inconsistent remedies is permissible if there
is no threat of double recovery, the defendant has not been misled, and there is nothing about the
plaintiff’s action that would create a res judicata bar to recovery. Independent Trust Corp. v.
Hurwick, 351 111. App. 3d 941, 954 (2004).

Wilson’s pursuit of out-of-pocket costs did not run afoul of the election-of-remedies
doctrine. First, Wilson’s pursuit of out-of-pocket costs did not cause Napleton to materially change
its position in the lawsuit. Wilson argued in each of his complaints that he sought damages for
costs that, in his view, he would not have incurred but for Napleton’s fraud, including financing
and other charges, insurance, repairs, and maintenance. Napleton’s election to buy back Wilson’s
car from the third-party financer (and then resell it to Miller) occurred outside the parameters of
the lawsuit. Therefore, these actions do not demonstrate Napleton’s change in position in the
lawsuit. Similarly irrelevant is Napleton’s contention that it incurred additional legal fees because
Wilson refused its offer settle the case. (Napleton likewise refused Wilson’s counteroffer.) Second,
there was no threat of double recovery. Wilson did not pursue both out-of-pocket and diminution
damages. We disagree that Wilson’s postdiscovery decision to keep the car for preservation during
the beginning of the lawsuit constituted a double recovery. Third, as Napleton does not dispute,

there is no res judicata bar to out-of-pocket damages.

Napleton does not otherwise argue that the trial court was not permitted to award out-of-
pocket costs. Napleton does, however, argue that the trial court should have assessed the out-of-
pocket costs at or near $0, because, nter alia, Wilson would have had to incur costs for some car

regardless of whether he purchased the Aston Martin.
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In deciding to allow Wilson to pursue out-of-pocket costs, the trial court found that Wilson
was not substantially damaged during the time he was unaware of Napleton’s fraudulent
representations and otherwise drove and enjoyed the car without significant mechanical issue. The
trial court also noted that Napleton had offered to buy back the car, thus appearing to accept
Napleton’s mitigation argument as framed during its offer of proof. Thus, to the extent that
Napleton challenges the trial court’s Rule 408 evidentiary ruling with respect to count Il, we note
that the court in fact did consider Napleton’s settlement offer in determining count Il compensatory
damages. The trial court considered offsetting factors such as Wilson’s use and Napleton’s offer
to buy back the car in awarding approximately $74,000 in out-of-pocket costs as opposed to the
$138,000 Wilson requested. Wilson submitted proof of his out-of-pocket costs, and Napleton did
not disagree with the figures. However, as in Giammanco, the trial court determined that the unique
set of circumstances here rendered a strict application of out-of-pocket costs approach for
calculating damages inappropriate. 253 Ill. App. 3d at 763. Thus, while the trial court awarded
Wilson the entirety of his closing costs, maintenance costs, and license and registration fees, it
essentially halved his lease payments and insurance payments. We cannot conclude that the trial
court’s decision in this regard was against the manifest weight of the evidence.

Next, we disagree with Wilson that, absent a counterclaim by Napleton, the trial court could
not consider Wilson’s use of the vehicle as a factor offsetting his damages. In support, Wilson cites
cases instructing that section 2-608 of the Code of Civil Procedure (Code) provides that a
counterclaim may include a request for a setoff:

“Any claim by one or more defendants against one or more plaintiffs, or against one or

more codefendants, whether in the nature of setoff, recoupment, cross claim or otherwise,

and whether in tort or contract, for liquidated or unliquidated damages, or for other relief,
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may be pleaded as a cross claim in any action, and when so pleaded shall be called a
counterclaim.” 735 ILCS 5/2-608 (West 2022).
Further, Wilson argues that, although section 2-608 employs permissive language, it “does not
eliminate the need to include a request for setoff as part of a defendant’s pleadings.” Vieweg v.
Friedman, 173 1ll. App. 3d 471, 474 (1988) (where the defendant never included a claim for setoff
in his pleadings, the trial court was precluded from awarding a setoff to the defendant dealership

in a breach-of-warranty case based on the plaintiff’s use of the vehicle).

We acknowledge the ruling in Vieweg, but ultimately do not construe Napleton’s argument
for a reduction in damages as a type of counterclaim falling under section 2-608, especially where
Napleton makes no argument for a setoff related to the initial sale of the car to the third-party
financer. A “setoff” does not necessarily amount to a counterclaim as contemplated in section 2-
608, but can also be used as an accounting method to avoid double recovery (Barker v. Delnor
Hospital, 207 11l. App. 3d 255, 265 (1990)), or as a means to address a defendant’s argument that
the plaintiff suffered little or no damages (Crampr v. Ogden Chrysler Plymouth, 262 11l. App. 3d
94, 97 (1994) (involving common law fraud and violations of the Act)). Indeed, in Crampi, the
appellate court held that the defendant’s request for a reduction in damages to account for the time
that the plaintiff used the vehicle did not constitute a section 2-608 setoff requiring a pleading. /d.
at 111. We similarly conclude that Napleton’s argument to reduce damages based on Wilson’s use
of the vehicle merely demonstrated its position that Wilson suffered little or no damage during that
time. It was not a counterclaim.

We also disagree with Wilson that the trial court’s offset analysis amounted to a
misapplication of the discovery rule. The discovery rule provides that the statute of limitations

does not begin to run until the injured party knows or should have known of his injury. Knox
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College v. Celotex Corp., 88 Ill. 2d 407, 414 (1981). The discovery rule does not, of course,
provide that a plaintiff is not injured until he discovers the injury. The trial court’s decision to
award Wilson less than the total out-of-pocket costs incurred merely reflects its reasonable view
that Wilson’s should not recover the entirety of his expenses associated with the car he drove and
enjoyed for over two years.

Finally, we reject Napleton’s argument that damages for aggravation and inconvenience
are not recoverable under the Act. While Napleton is correct that a plaintiff must have suffered
actual damages to bring an action under the Act (Avery v. State Farm Automobile Mutual
Insurance Co., 216 1ll. 2d 100, 180 (2005)), damages for aggravation and inconvenience are
compensable under the Act if they are part of a total award that includes economic damages. Morris

v. Harvey Cycle & Camper, Inc., 392 Ill. App. 3d 399, 402-03 (2009).

Napleton cites no case law contrary to the “Morris rule,” but argues that the language of
section 10a(a) of the Act (815 ILCS 505/10a(a) (West 2022)), particularly the 1996 amendments
to the Act (Pub. Act 89-144 (eff. Jan. 1, 1996)), support that onl/y damages for actual, economic
injury are compensable under the Act. The dissent likewise cites no case law contrary to Morris
but argues that Morris incorrectly accepted aggravation and inconvenience damages without any
meaningful analysis. In our view, however, section 10a(a) can be read in a manner consistent with
the Morris rule and post-Morrs, we observe that the legislature has not amended the statute to
exclude damages for noneconomic harm. See People v. Smith, 2013 IL App (2d) 121164, | 17
(when a statute has been judicially construed and the construction has not prompted an amendment,
we may presume that the legislature has acquiesced in the court’s determination of the legislative

intent). Nor, as we will explain, has the legislature amended the statute in response to the supreme

31

sy- 4/2026 A.129



170

171

172

SUBMITTE

court’s ultimate rejection of the 1996 amendments. See, e.g., Allen v. Woodtield Chevrolet, Inc.,

208 I1l. 2d 12, 22-23, 29 (2003).

When interpreting the language of a statute, our primary goal is to ascertain and give effect
to the intent of the legislature. MD Electrical Contractors, Inc. v. Abrams, 228 Ill. 2d 281, 287
(2008). The most reliable indicator of the legislature’s intent is the plain language of the statute.
In re Detention of Lieberman, 201 I11. 2d 300, 308 (2002). Each word, clause, and sentence should
be given reasonable meaning and not rendered superfluous. Brucker v. Mercola, 227 1ll. 2d 502,
514 (2007). The language of the Act is to be construed liberally to effectuate its purpose in
protecting consumers against fraud and unfair and deceptive business practices. 815 ILCS 505/11a
(West 2022); Robinson v. Toyota Motor Credit Corp., 201 1ll. 2d 403, 416-17 (2002). Where the
language of the Act is ambiguous, we may look to aids in statutory construction such as legislative
history. Krohe v. City of Bloomington, 204 1ll. 2d 392, 397-98 (2003). Questions of statutory
interpretation are reviewed de novo. Id. at 307.
Section 10a(a) of the Act, with the 1996 amended text emphasized, provides:
“Any person who suffers actua/ damage as a result of a violation of this Act committed by
any other person may bring an action against such person. The court, in its discretion may
award actual economic damages or any other relief which the court deems proper;
provided, however, that no award of punitive damages may be assessed under this Section
against a party defendant who is a new vehicle dealer or used vehicle dealer ***, unless
the conduct engaged in was willful or intentional and done with evil motive or reckless
indifterence to the rights of others.” (Emphases added.) 815 ILCS 505/10a(a) (West 2022)..
In Napleton’s view, the legislature’s decision to add the words “actual” and “economic”

demonstrate its intent to clarify that on/y actual, economic damages are available under the Act. It
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recognizes that the phrase “actual economic damages” is part of the larger phrase “actual economic
damages or any other reliefwhich the court deems proper.” It nevertheless reasons, without citation
to authority, that “any other relief” means forms of relief other than money damages (e.g.,
injunctive relief or declaratory relief). In its view, interpreting “any other relief” to allow damages
for non-economic harm would lead to “a nonsensical result in which the second part of the sentence

obviates the first part.”

Napleton initially fails to acknowledge that the supreme court in A//en held that the 1996
amendments were unconstitutional special legislation. See Allen, 208 Ill. 2d at 22-23, 29. The
amendments made it more difficult for a plaintiff consumer to, inter alia, obtain punitive damages
against a vehicle dealer as compared to other defendants. /d. Napleton nevertheless persists in its
argument, noting in its reply brief that the change from “actual damages” to “actual economic
damages” did not underly the A//en court’s concern with the amendments. However, the supreme
court held that Public Act 89-144 was “void” and “relegate[d] the parties to such rights as they
may have had prior to the enactment of this legislation.” /d. at 33. Justice Thomas cautioned in a
partial dissent that not all of the amendments were unconstitutional, although he made no argument
to preserve the word “economic” and in fact agreed with the majority’s decision to “invalidate the
amendments to section 10a(a) of the Act.” /d. at 37 (Thomas, J., concurring in part and dissenting
in part, joined by Garman, J.).

When the supreme court declared the 1996 amendments to section 10a(a) void and returned
parties to their pre-1996 rights (id. at 33), the effect was to revert section 10a(a) to its
preamendment language. That language read:

“Any person who suffers damage as a result of a violation of this Act committed by any

other person may bring an action against such person. The court, in its discretion may
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award actual damages or any other relief which the court deems proper.” 815 ILCS

505/10a(a) (West 1994).

Significantly, the legislature has not taken action to amend section 10a(a) following the supreme
court’s decision in A/len. As Napleton observes, however, post-A//en, the supreme court continued
to hold that “actual” damages were required to sustain a cause of action. See Avery, 216 Ill. 2d at
196 n.11 (declining to express any significance to the 1996 legislature’s insertion of the word
“actual” but citing Greisz v. Household Bank (Illinois), 8 F. Supp. 2d 1031, 1043 (N.D. Ill. 1998),
which held that the insertion of the word “actual” had been a codification of existing law and which
noted that actual damages were synonymous with general or compensatory damages). The
supreme court has since quoted the 1996 section 10a(a) “economic” language, albeit with reference
to other issues and without addressing its recent invalidation of the 1996 amendments to section
10a(a). See, e.g., Crittenden v. Cook County Comm’n of Human Rights, 2013 1L 114876, | 28

(punitive damages); Krautsack v. Anderson, 223 11l. 2d 541, 553 n.1 (2006) (attorney fees).

Even if we were to accept that the 1996 amendments to section 10a(a) concerning actual
economic damages were mere codifications of existing law, such that A//en had no effect on the
scope of recovery afforded by the Act, we would still have to address the phrase “any other relief.”
Granted, one reasonable reading of the phrase *“actual [economic] damages or any other relief” is
that the word “damages” is to be juxtaposed with the word “relief” such that we understand that
“relief” means only nonmonetary, equitable relief. The word “relief” is generally used in equitable
contexts. See Black’s Law Dictionary (12th ed. 2024) (defining “relief” as “[t]he redress or
remedy, esp. equitable in nature (such as injunction or specific performance), that a party asks of

a court.—Also termed remedy.”).
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However, another reasonable reading is to give full meaning to the word “any” and decline
to insert the word “equitable” where the legislature did not include it. Indeed, the statute separately
provides for injunctive relief—as well as attorney fees and costs—in section 10a(c), such that the
phrase “any other relief” should be understood as broader than that. 815 ILCS 505/10a(c) (West
2022). Perhaps more compelling is that the phrase “any other relief” provides the statutory
authority to award punitive damages. See, e.g., Dubey v. Public Storage, Inc., 395 Ill. App. 3d 342,
356 (2009). Punitive damages, of course, are not “actual, economic damages” (see Gehrett v.
Chrysler Corp., 379 1ll. App. 3d 162, 170 (2008)); nor are they a nonmonetary, equitable remedy.
Therefore, we reject Napleton’s argument that “any other relief” means only nonmonetary,
equitable relief. Rather, “any other relief,” being an expansive term, allows for aggravation and

inconvenience damages consistent with the Morris rule.!

To the extent that any ambiguity remains, the legislative history supports our interpretation.
Although the 1996 amendments were ultimately held unconstitutional, the relevant proceedings
show that even the representatives in favor of the amendments, which aimed to restrict the claims
and relief available under the Act, asserted that the surviving phrase “any other relief” could allow

for damages related to noneconomic loss:

“Schakowsky: My understanding is that not only would [this proposed amendment]
affect fraud that’s committed by car dealers, but it would eliminate any kind of

compensatory damage for any kind of non-economic loss, is that true Representative?

**k*x

1 We disagree with the dissent that the rationale in Martin v. Heinold Commodities, Inc., 163 .
2d 33, 68-69 (1994), implicitly suggests damages for aggravation and inconvenience are improper under
the Act. In discussing damages under the Act, the court noted that damages must be directly and proximately
caused by a violation of the Act. We discern no difficulty applying this principle to noneconomic damages
such as for aggravation and inconvenience.
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Cross: Well, Representative, this Section of the statute provides for actual damages.
There’s potential as well for punitive damages and the statute also says, in this version, any

other relief. So there are... there’s the potential for any of those.

*k*k

Schakowsky: So, if there were harassing collection practices, which are not
unknown in this... in this field, such as threatening arrest or calling the consumer
inappropriate names, this would not result... this would not result in any kind of economic

loss, 1s that true?

*k*

Cross: Well, Representative, again, I look at line 12 of this Bill and it provides that
any other relief could potentially be compensated, but | would also remind you that there

are four or five different areas of the law *** ...

*k*k

Cross: ...that would provide recourse for the consumer. *** [B]ut [the Consumer

Fraud Act] deals primarily with actual damages, you are right in that respect.” (Emphases

added.) 89th Ill. Gen. Assem., House Proceedings, May 22, 1995, at 274-75 (statements of

Representatives Schakowsky and Cross).

As such, when the question of recovery for noneconomic harm was directly placed before
an advocate of the bill, he answered that the Act “primarily” deals with economic damages but
that “any other relief could potentially be compensated” at the court’s discretion. This is entirely
consistent with the holding in Morris. For these reasons, and mindful that the Act is to be liberally

construed, we determine that section 10a(a) of the Act authorizes damages for noneconomic harm.
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Finally, we decline Napleton’s request to reduce the trial court’s $25,000 award for
aggravation and inconvenience. “[T]he trier of fact *** can assess damages for inconvenience,
aggravation and loss of use, notwithstanding the want of mathematical specifics so long as such
assessment is reasonable and not punitive.” McGrady v. Chrysler Motors Corp., 46 1ll. App. 3d
136, 140 (1977). Here, Wilson testified that the car was a significant purchase for his family. It
was the most expensive vehicle he had ever purchased. He tried but was unable to re-trade it. He
maintained the car for several years without being able to drive it. In the interim, he repaired,
maintained, and drove a Ford Mustang with over 100,000 miles on it. Napleton asserts in a
conclusory manner that Wilson’s aggravation and inconvenience was not more than a typical
litigant. Napleton’s argument ignores that Wilson testified to the aggravation of owning,
maintaining, and trying to sell a car he did not want, not the aggravation of the lawsuit itself. Such
an assessment is for the trier of fact. Napleton has not persuaded us that the $25,000 award for
aggravation and inconvenience, nor the total $99,000 compensatory award, was against the
manifest weight of the evidence.

2. Count Il Punitive Damages

As indicated previously, the trial court’s written order does not clearly state whether, or in
what amount, it awarded punitive damages for count Il. Napleton noted this problem in its
November 3, 2023, postjudgment motion, but neither Napleton nor Wilson sought clarification. In
its brief, Napleton states that the trial court entered judgment *“consistent with the remitted damages
amount” but cites to a postjudgment order that makes no such clarification as to count Il punitive
damages. Wilson is silent on the issue.

An argument can be made that the trial court meant to award some punitive damages for

count Il in answer to plaintiff’s request. The trial court stated, albeit in a paragraph addressing its
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remittitur of count | damages, that it “agreed that some punitive damages are warranted for the
reasons set forth in plaintiff’s brief.” Obscuring the matter, however, the trial court stated: “In
addition to the compensatory and punitive damage award the plaintiff will recover a large fee
award on Count Il.” This latter sentence is sandwiched between two sentences pertaining to the
remittitur of count I punitive damages, from which we infer that the court meant: “In addition to
the compensatory and punitive damage award [on count 1,] the plaintiff will recover a large fee
award on Count I1,” and thus, in the trial court’s view, a remittitur of count | punitive damages is

warranted.

Even accepting that the trial court intended to award some punitive damages for count Il,
it did not set forth an amount. The trial court’s issuance of the $400,000 punitive award clearly
pertained to count I: “Accordingly, the punitive damages are reduced to $400,000.” (Emphasis
added.) Moreover a $400,000 punitive award for count Il may not be consistent with the trial
court’s finding that “the degree of reprehensibility is relatively minor.” As such, absent a clear
statement by the trial court, we cannot simply assume that, as an independent trier of fact, it

likewise issued a $400,000 count Il punitive damages award.

The trial court’s silence on the issue may indicate the court’s belief that any award equal
to or less than $400,000 would have had no practical effect. However, the trial court’s count Il
punitive damages award, if any, will necessarily inform Wilson’s decision to accept or refuse the
remitted count | punitive damages award. The lower the value of the count Il punitive damages
award, if any, the more likely Wilson may be to accept the remitted count | punitive damages
award rather than risk the inability to replicate or exceed the remitted award in a new trial.

As such, on remand, we direct the trial court to clarify whether it awarded count Il punitive

damages and, if so, in what amount.
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D. Count II: Attorney Fees and Costs

Finally, the parties challenge the trial court’s award of attorney fees and costs under the
fee-shifting provision of the Act, section 10a(c). 815 ILCS 505/10a(c) (West 2022). Section 10a(c)
provides:

“[I]n any action brought by a person under this Section, the Court *** may award, in

addition to the relief provided in this Section, reasonable attorney’s fees and costs to the

prevailing party.” /d.

Under the fee-shifting provision of the Act, a successful plaintiff is entitled to recover
reasonable attorney fees and costs. /d.; Demitro v. General Motors Acceptance Corp., 388 Ill. App.
3d 15, 22 (2009). The fee-shifting provision enables defrauded consumers to obtain representation
and seek redress where they might otherwise be outmatched in resources and incentivizes counsel
to accept difficult cases. Casey v. Rides Unlimited Chicago, Inc., 2022 1L App (3d) 210404, § 20;
Copeland v. Marshall, 641 F.2d 880, 892 (D.C. Cir. 1980). A trial court’s award of attorney fees
and costs is reviewed for an abuse of discretion. Demuitrio, 388 Ill. App. 3d at 22. Great deference
is warranted because the award is dependent on the trial court’s superior familiarity with the case.
1d. at 24. However, to the extent our review requires us to consider the definition of costs set forth

in section 10a(c), our review is de novo. See Lieberman, 201 Ill. 2d at 307.
1. Attorney Fees

Wilson’s fee petition set forth 20 separate categories of work, such as drafting of
complaints, discovery, pretrial conferences, motions in /imine, and trial work. Each of the 20
groupings, set forth in unnumbered paragraphs, referenced as many as 100 time entries for a total
of 1,453 time entries. Wilson attached those time entries, which included the date, description of

work, the person performing the work, and the time spent in one-tenth hour increments. Wilson’s
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attorneys provided evidence of the rates awarded to other Du Page County litigation attorneys and
requested $475 per hour. Wilson’s attorneys did not provide evidence of their own past rates,
noting that they were representing Wilson on a contingency basis. In total, Wilson sought
approximately $452,000 in attorney fees. Napleton responded that not all of the fees sought were
necessary to Wilson’s claim under the Act, as opposed to his common law claim. Napleton
submitted evidence that, as recently as 2021, one of Wilson’s attorneys had been awarded an

hourly rate of $275 as a result of a publicly filed fee petition.

In its attempt to award only those fees necessary to Wilson’s claim under the Act and assess
the number of reasonable hours, the trial court went through each of the 20 categories, awarding
0%, 50%, or 100% in each category. In so doing, it determined that a reasonable number of hours
was 494.3 for the attorneys and 48.55 for the paralegal. It stated that neither side was to “blame”
for the extensive litigation and that both sides “played a role in the extremely high number of hours
needed on the case” to perform motion practice, discovery, and to conduct the trial. The trial court
excluded those fees associated with voir dire, jury instructions, and deliberations, among others.
The court determined that there was sufficient evidence from which to determine the appropriate
hourly rates for the attorneys and paralegal, which it set at $375 and $130, respectively. Thus, the
court awarded $185,411 in attorney and paralegal fees.

The parties raise the following challenges to the trial court’s attorney fee award: (1) per
Napleton, Wilson’s failure to submit evidence of his attorney’s hourly rate in similar,
noncontingent cases precludes the recovery of any attorney fees; (2) per Napleton, in the
alternative, Wilson’s attorneys are entitled to no more than $275 per hour, the rate that one of them
received in a recent publicly filed fee petition; (3) per Napleton, the fee award should be further

reduced because the litigation was not necessary where Wilson declined Napleton’s 2019
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settlement offer and where Wilson should not have received fees for work performed prior to June
2020, the date Wilson amended his complaint to include count II; (4) per Wilson, the hourly fee
should be increased to $475, the prevailing market rate; and (5) per Wilson, the trial court acted
without careful consideration when it summarily reduced the amount requested in the portions of
the fee petition by 50%. For the reasons that follow, we reject the parties’ challenges and affirm
the attorney fee award.

Courts often use the lodestar method to calculate fees under the Act. The lodestar method
multiplies the number of hours reasonably expended by a reasonable rate. Copeland, 641 F.2d at
891; see Demutrio, 388 Ill. App. 3d at 23-24. In assessing the reasonable number of hours, “a trial
court is permitted to use its own knowledge and experience in assessing the time required to
complete particular activities.” Demitrio, 388 Ill. App. 3d at 24. In assessing the hourly rate, the
trial court should consider the rate in the “relevant legal community for similar services by lawyers
of reasonably comparable skills, experience, and reputation.” (Internal quotation marks omitted.)
1d. at 23. The rate the attorney agreed to charge, if there is one, and/or the attorney’s past rates in
similar cases are relevant. Young v. Alden Gardens of Waterford, LLC, 2015 IL App (1st) 131887,
111 95, 114 (applying the lodestar method to award attorney fees under the Whistleblower Act).
However, the trial court is not bound by those rates, and it may award a higher fee. /d. 199. To
hold otherwise would run counter to the goal of fee-shifting provisions intended to incentivize
attorneys to take difficult cases. See Copeland, 641 F.2d at 892. The party seeking fees bears the
burden of presenting sufficient evidence to support a determination that the fees sought are
reasonable. Young, 2015 IL App (1st) 131887, 1 102. A properly supported fee petition should

specify the services performed, by whom, the time expended, and the rate charged. /d.
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Napleton argues that Wilson’s failure to attach his contingent fee agreement to the fee
petition or otherwise provide evidence of his attorneys’ past hourly rates is fatal to his petition.
One of Wilson’s attorneys represented at the hearing that Wilson entered into a contingent
agreement, but Napleton notes on appeal that, hypothetically, that agreement may have contained
an alternate hourly rate. Napleton cites Young for the proposition that a properly supported fee
petition contains evidence of the attorney’s standard rate. /d. In Young, however, the appellate
court determined that missing information concerning the attorney’s documentation supported the
trial court’s decision to reduce the fee sought, not deny it all together. 7d. Here, the trial court did
reduce the hourly rate.

Napleton next argues in the alternative that the highest rate to which Wilson’s attorneys
are entitled is $275 per hour. Napleton submitted evidence that one of Wilson’s attorneys received
that amount as a result of a 2021 fee petition. Contrary to Napleton’s position, under the lodestar

method, a trial court is not bound to the attorney’s standard rate. /d. 1 99.

In this vein, we also reject Wilson’s argument that the trial court was required to set the
hourly rate at $475. Wilson submitted the signed declaration of fellow Du Page County attorney
Amy Grogan. 735 ILCS 5/1-109 (West 2022). Grogan, like Wilson’s counsel, had more than 20
years of experience. She attested that her rate has been between $375 and $450 per hour over the
past two years, which was consistent with the rates charged by other Du Page County litigation
attorneys. Wilson also cited Casey, 2022 IL App (3d) 210404, 27 (favorably citing a 2015-16
consumer law report that documented hourly rates in the $475 range). We first observe that the
trial court’s decision to set the hourly rate at $375 is consistent with Wilson’s own evidence;
Grogan represented that she has charged that amount within the last two years. Even in light of

evidence supporting an hourly rate of $475, Wilson’s failure to submit evidence of his attorneys’

42

sy- 4/2026 A.140



197

198

199

SUBMITTE

standard rates supported the reduction of the fee award. See Young, 2015 IL App (1st) 131887,
1102. Further, the trial court was free to consider Napleton’s evidence that the hourly rate of one
of Wilson’s attorneys was $275. /d. § 95. The trial court did not abuse its discretion in setting the

hourly rate at $375.

We next reject Napleton’s argument that the trial court was required to further reduce the
fee award because the litigation was not necessary where Wilson declined Napleton’s 2019
settlement offer. See 7id. 1106 (in determining a reasonable fee, the trial court may consider
whether the litigation was overly aggressive). At the hearing, the trial court inquired about the
settlement agreement. Napleton represented, consistent with its earlier offer of proof, that it had
offered to buy back the vehicle and reimburse Wilson for at least some of his out-of-pocket costs.
Wilson represented that he had counteroffered, but Napleton rejected the counteroffer. Thus, the
evidence supported the trial court’s determination that neither party bore sole responsibility for the

extensive litigation such that fees should be further reduced on that ground.

We also reject Napleton’s argument that Wilson should not be awarded any fees incurred
prior to June 2020, the date Wilson amended his complaint to include count Il. A plaintiff may
recover attorney fees under the Act for work performed for a common law claim when that work
is inextricably intertwined with the statutory claim. Dubey, 395 Ill. App. 3d at 361 (the conversion
and breach of contract claims were based on the same evidence necessary to pursue a claim under
the Act). The mere timing of the work—7.e., being performed before the statutory claim was
filed—does not demonstrate that the work was not ultimately used to support the prevailing claim

under the Act.

Related, we reject Wilson’s argument that the trial court arbitrarily excluded certain

categories of fees and reduced other categories by 50%. We acknowledge that a trial court abuses
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its discretion when it declines to award the fees set forth in a prevailing party’s fee petition without
explanation. Casey, 2022 IL App (3d) 210404, 1 29. Here, unlike in Casey, the trial court explained
its ruling. After reviewing a detailed fee petition and conducting a hearing, the trial court set the
hourly rate and, by awarding 0%, 50%, or 100% across 20 categories, set the number of hours it
deemed reasonable. The trial court noted that it excluded fees for work that clearly corresponded
with the common law claim, such as work on voir dire, jury instructions, and deliberations.
However, it also excluded fees in categories such as motions pleadings and court hearings on the
initial complaint, third-party discovery for an insurance claim, the discovery depositions of
numerous witnesses, and certain work related to punitive damages, and it reduced fees in categories
such as discovery, deposition testimony of Napleton’s employees, pretrial conferences and
motions in limine, and trial work. These rulings can be understood by cross-referencing the trial
court’s 20-point ruling with the corresponding paragraphs in the fee petition. There is sufficient
documentation in this case to understand and review the trial court’s award. In re Marriage of
Kane, 2016 1L App (2d) 150774, 11 28-30 (where the itemized billing statement is scrutinized by
the parties and by the trial court, and a hearing is conducted, it cannot be suggested that the trial
court’s subsequent ruling is arbitrary). Contrary to Wilson’s position, there is no requirement that
the trial court issue a line-by-line review. /d. { 31.

For these reasons, we find no abuse of discretion and affirm the attorney fee award of
$185,411 for count II.

2. Costs

Wilson moved for costs pursuant to section 5-108 of the Code (735 ILCS 5/5-108 (West
2022)) and section 10a(c) of the Act (815 ILCS 505/10a(c) (West 2022)). Section 5-108 of the

Code provides:
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“If any person sues in any court of this state in any action for damages personal to the
plaintiff, and recovers in such action, then judgment sAa//be entered in favor of the plaintiff
to recover costs against the defendant, to be taxed, and the same shall be recovered and
enforced as other judgments for the payment of money ***.” (Emphasis added.) 735 ILCS

5/5-108 (West 2022).

Although section 5-108 of the Code specifically references “damages personal to the
plaintiff,” it has been relied upon as authority to award costs to prevailing plaintiffs outside the
personal injury context and both parties accept its applicability here. See, e.g., Kehoe v. Wildman,
Harrold, Allen & Dixon, 387 Ill. App. 3d 454, 471-72 (2008) (breach of contract and breach of
fiduciary duty actions).

Again, section 10a(c) of the Act provides:

“[1]n any action brought by a person under this Section, the Court *** may award, in
addition to the relief provided in this Section, reasonable attorney’s fees and costs to the

prevailing party.” (Emphasis added.) 815 ILCS 505/10a(c) (West 2022).

Wilson attached a line-item exhibit detailing $18,202 in costs. Napleton responded that
Wilson’s request for costs was too broad and that, pursuant to Vicencio v. Lincoln-Way Builders,
Inc., 204 11l. 2d 295, 302 (2003), section 5-108 mandates recovery only of “costs commonly
understood to be “court costs,’ such as filing fees, subpoena fees, and statutory witness fees, to the
losing party.” Napleton agreed that $4,980, including filing fees and certain deposition costs,
represented recoverable court costs as defined in Vicencio. It disagreed that the following costs
were recoverable: $2,500 in witness fees for other depositions; $7,755 in costs associated with

other depositions that, in Napleton’s view, were not “necessarily used at trial” and for transcripts;
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$1,662 in costs for technology, statutory witness fees for trial, and deposition proceedings; and
$1,305 in costs for process servers.

Wilson agreed that Napleton correctly identified $4,980 in “costs” mandated by section 5-
108. He continued, however, that he was not restricted to “costs” mandated by section 5-108. He
also sought costs pursuant to section 10a(c) of the Act. He argued that, because section 10a(c) was
meant to incentivize parties and their attorneys to pursue claims even if the value of the claim was
low, “costs” recoverable pursuant to section 10a(c) of the Act were more expansive than under
section 5-108 of the Code. Wilson argued at the hearing: “[T]hink about if this case involved a
much smaller matter of harm to a Plaintiff. The kind of cost that somebody incurs in a case would
be prohibitive to bringing an action like this and people wouldn’t vindicate their rights simply
because the sheer expense of taking depositions and issuing trial subpoenas and all of that is
expensive.” Wilson noted that, in Grauer v. Clare Oaks, 2019 IL App (1st) 180835, { 156, the
appellate court had accepted a similar argument in interpreting the fee-shifting provision set forth
in the Nursing Home Care Act (210 ILCS 45/3-602 (West 2016) (“[t]he licensee shall pay the
actual damages and costs and attorney’s fees to a facility resident whose rights, as specified in Part
1 of Article 11 of this Act, are violated” (emphasis added)).

After hearing argument, the court ruled: “[Wilson’s] Motion for Costs is denied in part and
granted in part. Pursuant to [ Vicencio], certain costs are recoverable. The court declines to expand
‘costs’ beyond Vicencio. However, the $60 claimed for service of the initial complaint is

recoverable for a total cost award of $5,040.”

Wilson argues that the trial court erred in limiting his recovery to the costs mandated by
section 5-108 of the Code and contends that the court should award additional costs permitted

under section 10a(c) of the Act. As we will explain, however, the trial court drdaward costs beyond
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those mandated by section 5-108. In addition to filing fees and the like, the court also awarded
certain deposition costs. Although the court referenced Vicencio by name, in substance, it awarded
costs pursuant to the established definition of costs set forth in Galowich v. Beech Aircraft Corp.,
92 1ll. 2d 157, 165-66 (1982) (defining costs as “expenses necessarily incurred in the assertion of
[one’s] rights in court”). Indeed, Napleton utilized the Galowich definition in arguing against the
recovery of $7,755 in costs associated with other depositions that, in Napleton’s view, were not
“necessarily used at trial.” Vicencio, in turn, while denying deposition costs under section 5-108,
relied upon the Galowich in determining that certain deposition costs may be recoverable under

other provisions. Vicencro, 204 1ll. 2d at 308.

We agree with the reasoning set forth in Grauer that, when the purpose of an act is to
incentivize plaintiffs, e.g., victims of consumer fraud, to pursue otherwise costly claims, the Act’s
fee-shifting provision is meant to provide a prevailing plaintiff the opportunity to recover
something beyond the basic court costs to which any prevailing plaintiff suffering personal
damages is entitled. Grauer, 2019 IL App (1st) 180835, { 156. Section 5-108 already mandates the
recovery of those basic court costs to any such prevailing plaintiff. 735 ILCS 5/5-108 (West 2022).
Section 10a(c), in turn, authorizes the court, in its discretion, to award costs to the plaintiff. 815
ILCS 505/10a(c) (West 2022). It would make little sense if an allowance of discretionary costs
under a provision meant to incentivize the pursuit of costly litigation allowed for /ess potential
recovery of costs than a statute mandating costs to any plaintiff in a civil suit who suffered personal
damages. Rather, knowing that a prevailing plaintiff suffering personal damages in any civil suit
would already be entitled to basic court costs under section 5-108 of the Code, the legislature
intended to authorize the court, in its discretion, to provide broader costs under section 10a(c) of

the Act.
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Napleton argues that the Grauer court’s reasoning was specific to the Nursing Home Care
Act. Indeed, the Grauer court recognized that costs to procure medical evidence can be
prohibitively high and, in addition, the plaintiffs likely to pursue a claim under that act were per se
vulnerable in that they were in a physical state that required nursing home care and, frequently, of
advanced age such that they would have a legitimate concern that they would not live to see the
resolution of their claim. Grauer, 2019 IL App (1st) 180835, 1 126, 152. Prospective victims of
the Act do not share similar per sevulnerabilities. However, neither does the Act provide that costs
shall be paid by a defendant who has violated the Act. Instead, the Act provides that the court may

award costs to the prevailing party. 815 ILCS 505/10a(c) (West 2022).

We are not persuaded by Napleton’s citation to 7ruServe Corp. v. Ernst & Young, LLP,
376 1ll. App. 3d 218, 227 (2007). There, in the context of reviewing an arbitrator’s decision, the
court stated that it was “gross error” to award costs for expert witness fees pursuant to section
10a(c). However, TruServerelied upon Vicencio, which is a section 5-108 case. Summarily relying
on a section 5-108 case to discern the scope of recoverable costs under section 10a(c) begs the
instant question of whether section 10a(c) allows for a broader recovery of costs than section 5-
108.

We recognize, as the nursing home in Grauerargued, that other statutes contain fee-shifting
provisions that more precisely define recoverable costs and expenses. See Grauer, 2019 IL App
(1st) 180835, 1 148; see also 740 ILCS 175/4(d)(2) (West 2022) (the Illinois False Claims Act
provides that a successful litigant is entitled to the “amount for reasonable expenses which the
court finds to have been necessarily incurred, plus reasonable attorneys’ fees and costs”); 740
ILCS 174/30(5) (West 2022) (the Whistleblower Act allows a successful plaintiff to seek recovery

for “compensation for any costs incurred as a result of a violation, including litigation costs, expert

48

sy- 4/2026 A.146



113

114

115

116

1117

SUBMITTE

witness fees, and reasonable attorney’s fees”). Ultimately, however, in interpreting section 10a(c)
of the Act, we are persuaded that the fee-shifting provision incentivizing litigants to pursue, and
attorneys to accept, difficult and otherwise cost-prohibitive cases, should enable the court, in its

discretion, to award costs necessarily incurred.

In this case, contrary to the parties’ arguments, the trial court didaward costs beyond those
mandated by section 5-108. For example, the court awarded deposition costs, such as videographer
fees and reporter’s transcript and attendance fees, associated with witnesses whose deposition
testimony was read or played to the jury. These witnesses included Miller (the third purchaser of
the car), the expert who testified to the car’s valuation, a dealer who refused to buy the car in 2018,
as well as a witness from the repair shop. It does not appear that the court allowed Wilson to recoup
litigation costs incurred merely for his convenience rather than his necessity. See Galowich, 92 1ll.
2d at 166-67 (courts should not “encourage increased deposition taking, and consequent increases
in the delay and expense of litigation, with the prospect that the expense may eventually be
recouped in an award of costs”). Wilson makes no attempt to further delineate the costs set forth
on its chart or to argue with greater specificity that certain denied costs were particularly necessary
to assert his rights at trial. Where section 10a(c) allows the trial court to award costs, and where
the court here awarded “to some extent at least” costs necessarily incurred by Wilson to assert his

rights at trial, we find no abuse of discretion. See /d. at 165.
I11. CONCLUSION

The judgment of the circuit court of Du Page County is affirmed in part, reversed in part,

and remanded with directions.
Affirmed in part and reversed in part; cause remanded with directions.

JUSTICE ANDERSON, concurring in part and dissenting in part:
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I am not surprised the trial judge viewed $1.16 million in damages as being excessive. It is
not as though the Aston Martin was a DB5 driven by a British spy. Indeed, the first James Bond
movie, Dr. No (Eon Productions 1961), did not even cost that much to produce. But, | agree with
the majority that the trial judge followed an incorrect procedure.

Nonetheless, | depart from the majority’s decision over the recognition of “aggravation and
inconvenience” damages under the Act. First, the cases that consider aggravation and
inconvenience as a component of compensatory damages rest on an unsteady analytical
foundation. Second, the statutory language does not permit vague and incalculable damages, as
Illinois courts have repeatedly held. Third, awarding aggravation and inconvenience damages is

imprudent and contrary to the purpose of the Act for several reasons.

At the outset, however, | feel some discussion is needed regarding Allen v. Woodtield
Chevrolet, Inc., 208 1ll. 2d 12 (2003). As the majority correctly notes, effective January 1, 1996,
our legislature amended the Act to read in pertinent part as follows, with newly-added language
emphasized: “Any person who suffers acfual/ damage as a result of a violation of this Act
committed by any other person may bring an action against such person. The court, in its discretion
may award actual economic damages or any other relief which the court deems proper ***.”
(Emphases added.) Pub. Act 89-144 (eff. Jan. 1, 1996) (amending 815 ILCS 505/10a(a)). In Allen,
our supreme court seemingly struck down the amendment in its entirety, including the emphasized
text quoted above. A/len, 208 1ll. 2d at 33. The emphasized language relating to damages was not
at issue in Allen, but the supreme court declared the amendments (Pub. Act 87-1140 (eff. Jan. 1,
1993) and Pub. Act 89-144 (eff. Jan. 1, 1996)) unconstitutional—it did not say that only parts of
the amendments were unconstitutional. A//en, 208 Ill. 2d at 33. That said, Justice Thomas, joined

by Justice Garman, wrote separately to express the view that “the remaining amendments to section
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10a are perfectly constitutional.” 7d. at 34 (Thomas, J., concurring in part and dissenting in part,
joined by Garman, J.). Was he merely emphasizing what he felt the majority decided? Or did his
statement express a view regarding the other aspects of the amendments that five other justices
declined to adopt? To me, it appears to be the latter. Yet, even since Allen, dozens of judicial
decisions, from federal courts sitting in Ilinois (Zrinity Metals, LLC v. U.S. Conveyor
Technologies Manufacturing, Inc., No. 23-CV-1149, 2023 WL 4626935, at *7 (C.D. Ill. July 19,
2023)), to the Illinois Supreme Court (Crittenden v. Cook County Comm’n on Human Rights,
201311114876, 1 28; Krautsack v. Anderson, 223 111. 2d 541, 553 (2006)), to the Illinois Appellate
Court (Bain v. Airoom, LLC, 2022 1L App (1st) 211001, § 33; Benzakry v. Patel, 2017 IL App
(3d) 160162, 1 75), have quoted the unconstitutional amended language and treated the Act as
though it conveys a cause of action to a person who has suffered actua/ damage and as though it

empowers a court to award actual economic damages.

While clarification from our supreme court regarding the distinction between the A/len
holding and post- A //en practice would be welcome, we do not need it for purposes of our decision
today, for two reasons. First, the majority’s acceptance of aggravation and inconvenience damages
is largely focused on the “or any other relief which the court deems proper” language from the
statute, which A//en did not impact. Second, even without the 1996 amendment that tightened the
type of damages that could trigger a claim and award under the Act, the amendatory language
merely clarified and codified an interpretive approach that had already been taken, and continues
to be taken, by our courts. Indeed, the requirement of “actual” damage has been repeatedly held to
mean those damages that are pecuniary, concrete, ascertainable, calculable, and economic;
damages that are speculative or theoretical are insufficient. See Camasta v. Jos. A. Bank Clothiers,

Inc., 761 F.3d 732, 739 (7th Cir. 2014) (actual damages “ ‘requires that the plaintiff suffer actual
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pecuniary loss’ ” (quoting Kim v. Carter’s Inc., 598 F.3d 362, 365 (7th Cir. 2010) (actual damage
means a pecuniary injury)); Frye v. L’Oreal USA, Inc., 583 F. Supp. 2d 954, 957 (N.D. Ill. 2008)
(to establish actual damages, a plaintiff must show she has been harmed in a concrete, ascertainable
way that affected plaintiff in a way that made her tangibly worse off); Price v. Philip Morris, Inc.,
219 Ill. 2d 182, 275, 283 (2005) (Karmeier, J., concurring) (stating “[t]heoretical harm is
insufficient. Damages may not be predicated on mere speculation, hypothesis, conjecture or whim”
and concluding “[h]aving sustained no pecuniary harm, plaintiffs lack the actual economic
damages necessary to sustain their cause of action™); Mulligan v. QVC, Inc., 382 lll. App. 3d 620,
628 (2008) (actual damage requires that the plaintiff suffer “actual pecuniary loss”); Verd v.
Motorola, Inc., 284 1ll. App. 3d 460 (1996) (plaintiff failed to allege actual damage where
allegations were based on mere theoretical possibilities of injury); Petty v. Chrysler Corp., 343 1ll.
App. 3d 815, 823 (2003) (damages may not be predicated on mere speculation, hypothesis,
conjecture, or whim); and Burkhart v. Wolf Motors of Naperville, Inc., 2016 IL App (2d) 151053,
1 22 (actual damages must be calculable and “measured by the plaintiff’s loss” (internal quotation
marks omitted)). With this in mind, | turn to the infirmities that are connected to awarding
aggravation and inconvenience damages under the Act.
I. Flawed Precedent

The notion of aggravation and inconvenience damages for a violation of the Act seems to
have largely originated in Roche v. Fireside Chrysler-Plymouth, Mazda, Inc., 235 1ll. App. 3d 70,
86 (1992). There, the plaintiff sued a car dealership for conversion and statutory fraud. A jury
awarded the plaintiff $2,405 in compensatory and punitive damages for conversion. The trial court
also found the defendant had violated the Act and awarded the plaintiff $750 in additional damages

for aggravation and inconvenience. The appellate court affirmed, stating:
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“Here, plaintiff was misled by [defendant] into believing that her trade-in vehicle was
ample down payment for the new [car] and that [defendant] could arrange financing for
her if she needed it. When this representation proved to be untrue and [defendant] failed
to sell plaintiff the new [car] based on the terms of the original agreement or to return her
used car or the equity in it, a direct violation of the Consumer Fraud Act occurred and
resulted in damage to plaintiff. Accordingly, the trial court did not err in awarding
plaintiff damages under the Consumer Fraud Act in the amount of $750 for aggravation

and inconvenience.” /d.

That is the entire analysis. Absent from Roche is any meaningful discussion of whether
and why aggravation and inconvenience should be included as components of compensatory
damages for a violation of the Act. Indeed, it is not even clear whether the general availability of

such damages was in dispute.

In Xydakis v. Target, Inc., 333 F. Supp. 2d 686 (N.D. Ill. 2004), the court considered

whether nominal damages were sufficient to support a claim under the Act. The court stated:

“[PJlaintiff *** implies that he did suffer some actual damages as a result of defendant’s
alleged violations of the Act. In doing so, he relies on [Roche], in which the court
determined that a jury award of $750 for ‘aggravation and inconvenience’ was not
erroneous. In Roche, however, the plaintiff had demonstrated that she suffered other
harm as a result of the defendant’s wrongdoing and her aggravation was only part of the
award. [Citation.] In any case, plaintiff fails to allege any such harm and, as we stated
when dismissing the claim, fails to allege any actual damages resulting from defendants’

conduct.” /d. at 688.
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That brings us to Morris v. Harvey Cycle & Camper, Inc., 392 Ill. App. 3d 399, 402-03
(2009). In Morris, the plaintiff claimed that a car dealership engaged in deceptive conduct during
an attempted vehicle sale to her brother. Although the dealership informed the brother that the
purchase was subject to financing approval, it accepted a down payment and allowed him to take
the vehicle home while the financing remained unresolved. Morris, 392 1ll. App. 3d at 400. A few
days later, the dealership contacted him under the guise of needing additional signatures. When
the brother returned with the plaintiff, the dealership informed them that financing had not been
approved and attempted to pressure the plaintiff into co-signing the loan. When she refused, the
dealership demanded the return of the vehicle but would not return the brother’s down payment.
Employees allegedly shouted at the plaintiff, blocked their exit with other vehicles, and contacted
the police to report the car stolen. /d. The car was ultimately returned in exchange for a refund of
the down payment. The plaintiff eventually sued under the Act, seeking damages for emotional
distress, inconvenience, and aggravation. /d. at 401.

The Morris court affirmed the dismissal of the statutory fraud claim. The court rejected the
plaintiff’s damages claims, finding that the Act “provides remedies for purely economic injuries,”
and that actual damages must be “calculable and ‘measured by the plaintiff’s loss.” ” /d. at 402
(quoting Chicago v. Michigan Beach Housing Cooperative, 297 I1l. App. 3d 317, 326 (1998), and
citing White v. DaimlerChrysler Corp., 368 Ill. App. 3d 278, 287 (2006)). Further, Morris
synthesized Roche and Xydakis, finding that damages for aggravation are compensable under the
Act only when they are part of a total award that includes actual economic damages. /d. 402-03
(citing Xydakis, 333 F. Supp. 2d at 688). Thus, the plaintiff’s claim under the Act failed only
because she could not link a pecuniary loss to her damages for inconvenience, aggravation, and

emotional harm. /d. at 403.
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Amongst Roche, Xydakis, and Morris, we have only one case where a plaintiff recovered
damages under the Act for aggravation and inconvenience. Again, that case (Roche) involved a
$750 award and offered almost no analysis as to the propriety of its decision. It is confounding that
a legal principle recognized in such a passing fashion in Roche can become so indelibly ingrained
in our jurisprudence without any meaningful scrutiny.? Nonetheless, the majority here relies on
this series of cases to sign off on aggravation and inconvenience damages based on an alleged link
between Wilson’s pecuniary loss and his claimed aggravation and inconvenience.

Il. Statutory Language and Supreme Court Precedent

The majority rests its analysis, largely, on the court’s authority to award “any other relief
the court deems proper.” However, this language cannot be read as a blank check allowing an
award of subjective, noneconomic damages. It follows immediately after the Act’s express
authorization of “actual” damages, which (even without the 1996 amendment to “actual economic
damages” and the supreme court’s decision in A/len, 208 Ill. 2d at 22-23, 29 (majority opinion),
has always been held to mean actual economic damages. The language signals the legislature’s

focus on measurable pecuniary loss. In that context, “other relief” is best understood to refer to

2 See, e.g., Ainsworth v. Jidd Enterprises, LLC, 2024 IL App (1st) 230938-U, 1 28 (“Illinois law
provides that if the plaintiff has suffered an economic loss, noneconomic injuries such as emotional distress,
inconvenience, and aggravation are compensable” under the Act); Olson v. Ferrara Candy Co., 2025 IL
App (1st) 241126, 11 67-71 (reversing dismissal on pleadings grounds); Demarco v. CC Services Inc., 2017
IL App (1st) 152933-U, 140 (acknowledging Roche and Morris but finding that the plaintiff failed to
adequately allege that she suffered “aggravation and inconvenience” due to the defendant’s conduct). While
Demarco is a Rule 23 decision that predates the changes to circumstances in which Rule 23 cases may be
cited, the former prohibition on the use of Rule 23 dispositions applied, under its plain terms, to parties and

not courts. Byrne v. Hayes Beer Distributing Co., 2018 1L App (1st) 172612, { 22.
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equitable remedies such as rescission, restitution, or injunctive orders—all of which can further
the Act’s consumer-protection purpose. See Black’s Law Dictionary (12th ed. 2024) (defining
“relief” as “[t]he redress or remedy, esp. equitable in nature (such as injunction or specific
performance), that a party asks of a court—Also termed remedy.”) If “any other relief” included
every form of noneconomic harm imaginable, the opening limitation to “actual” damages (again,
always deemed to mean actual economic damages) would be meaningless. Courts avoid readings
that render statutory language superfluous. Solon v. Midwest Medical Records Ass’n, 236 ll. 2d
433, 441-42 (2010).

Roche and Morris stretched this language beyond recognition by treating it as an invitation
to graft damages for aggravation and inconvenience onto the statute. That interpretation both
undermines the Act’s economic focus and conflicts with the well-settled principle that
compensable damages must be identifiable and quantifiable. It makes little sense to require that
actual monetary damages serve as a gateway to bootstrap aggravation and inconvenience damages.
Either such harms are independently compensable under the Act, or they are not.

The majority’s analysis conflicts with Illinois Supreme Court precedent involving available
damages. In Martin v. Heinold Commodities, Inc., 163 1l. 2d 33, 68-69 (1994), our supreme court
considered the Act’s “other relief which the court deems proper” language. That case was decided
well before the 1996 statutory amendment that tightened recoveries to “actual economic damages.”
Even under the broader preamendment statutory language that existed, the court recognized that
“other relief” includes punitive damages but does not permit the court “free rein to award any
amount of damages it chooses. The damages must be “proper.” ” /d. at 68. Specifically, damages
must be a “direct and proximate” result of a violation of the Act. /d. at 68-69 (citing cases with

approval). See Garcia v. Wells Fargo Bank, N.A., 653 F. Supp. 3d 501, 520 (N.D. Ill. 2023) (to

56

sy- 412026 A.154



1133

1134

SUBMITTE

prevail under Act, a plaintiff must demonstrate that the defendant’s conduct is the cause of the
injury, requiring a showing of both “causation in fact” (ze., “but for”) and “legal causation” (ze.,
foreseeability)). Aggravation and inconvenience damages are not direct and proximate because
they are inherently subjective, unforeseeable, and not tied to any pecuniary loss. They are remote
and indirect at best.

Damages for aggravation and inconvenience also conflict with longstanding precedent that
damages must be based on an actual loss that is sufficiently quantifiable, as discussed above. That
was the clear message in Avery v. State Farm Mutual Automobile Insurance Co., 216 Ill. 2d 100
(2005), a consumer fraud and breach of contract case. There, an expert witness noted that the
plaintiff sought, in part, “specification damages,” which he defined as “damages *** incurred
when [the insurer] specified a non-OEM part on the repair estimate.” Avery, 216 Ill. 2d at 119.
While addressing the requisite showing for those damages in an Act claim, the supreme court
explained that “reliance on specification damages is entirely inappropriate for [a plaintiff’s]
consumer fraud claim. As explained in our discussion of plaintiffs’ breach of contract count,
specification damages are not, in fact, real or measurable damages and, hence, in no way constitute
‘actual damage’ within the meaning of the Act.” Avery, 216 Ill. 2d at 197-98. Thus, for damages
to be compensable under the Act, they must be identifiable and measurable. Here, the damages
sought for aggravation and inconvenience are immeasurable and thus, as in Avery, are not
compensable.

Our supreme court has noted a similar standard in a variety of other contexts and cases in
which compensable damages are not defined by statute. See, e.g., Midwest Sanitary Service, Inc.
v. Sandberg, Phoenix & Von Gontard, P.C., 2022 IL 127327, | 49 (stating, “Therefore, when the

punitive damages paid in an underlying action are proximately caused by the attorney’s alleged
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negligence, they are an element of compensatory damages in a malpractice action when the
damages are certain and not speculative, compensate the plaintiff for its losses, and do not punish
the negligent attorney.”); In re Estate of Powell, 2014 1L 115997, | 13 (stating, “Actual damages
are never presumed in a legal malpractice action and the plaintiff must demonstrate that he has
sustained a monetary loss as a result of the lawyer’s negligent act. [Citation.] Damages are
considered speculative only if their existence is uncertain, not if the amount is uncertain or yet to
be fully determined.”); 7ri-G, Inc. v. Burke, Bosselman & Weaver, 222 1ll. 2d 218, 248 (2006)
(stating, “The controlling principles are well established. ‘A recovery may be had for prospective
profits when there are any criteria by which the probable profits can be estimated with reasonable
certainty.” Barnett v. Caldwell Furniture Co., 277 ll. 286, 289 (1917).”); Northern Illinois
Emergency Physicians v. Landau, Omahana & Kopka, Ltd., 216 1ll. 2d 294, 314 (2005) (stating,
“A mere change in the identity of the judgment creditor, without more, entails no quantifiable
damages. It is therefore insufficient to meet the requirement of actual damages necessary to sustain
a cause of action for legal malpractice.”); Van Laten v. City of Chicago, 28 1ll. 2d 157, 161 (1963)
(Stating in a challenge to a zoning ordinance that the “testimony did not fix the extent of damages
to [certain property]. The evidence does not establish any significant or measurable loss in value
of such property”). In the absence of any evidence of quantifiable or measurable loss, a damage
award for aggravation and inconvenience is improper.

Further, section 10(a) of the Act tempers the Court’s authority to award actual economic
damages and other relief by requiring appropriate discretion. That discretion is not boundless.
Permitting awards that are inherently subjective, immeasurable, and untethered to pecuniary loss,
pushes discretion beyond its limits. Such awards invite arbitrary and inconsistent results and shift

the Act away from its central purpose of remedying economic harm caused by deceptive practices.
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To my mind, the better view is that it would constitute an abuse of discretion to recognize

aggravation and inconvenience damages under the Act.

Nor should our statutory analysis be influenced by the fact that the legislature has not
amended the Act since Morris. Sometimes silence is not consent; it is just silence. Legislative
indifference is “merely a jurisprudential principle; it is not a rule of law.” People v. Perry, 224 1l1.
2d 312, 331 (2007). It is not conclusive (Blount v. Stroud, 232 11l. 2d 302, 325 (2009)), and that is
especially true when we are talking about appellate rather than supreme court decisions. A failure
to amend a law does not necessarily amount to endorsement of prior judicial gloss, particularly
when that gloss lacks meaningful reasoning in the first place, as happened in Roche and Morris.
To suggest otherwise risks elevating silence into lawmaking and freezes into permanence what
may have been an analytical misstep from the start. If anything, the fact that our legislature
amended the statute (effective January 1, 1996) to clarify that only actual economic damages are

available demonstrates the legislature’s dissatisfaction with the 1992 decision in Roche.
I11. The Purpose of the Act and the Imprudence of Vague Damages

In addition to resting on a weak precedential foundation, and a suspect statutory analysis,
Roche and Morris turn the statute into something it was never intended to be. There are at least
three reasons why the wisdom behind awarding compensatory damages for “aggravation and
inconvenience” is as frail as the caselaw that purportedly supports it.

First, the Act was not designed to soothe bruised feelings but, rather, to redress real
financial harm. It exists to protect consumers and businesses from deceptive practices that result
in actual, measurable economic injury. Including *“aggravation and inconvenience” as
compensable damages erodes the statute’s focus, blurs the boundary between legal wrongs and

ordinary consumer dissatisfaction, and opens the courthouse doors to every minor grievance
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masquerading as a legal harm. Such an expansion not only burdens courts with trivial claims but
also invites speculative damage claims, since aggravation and inconvenience are inherently
subjective, unquantifiable, and elastic. Even when interpreting a law commonly referred to as the

“Consumer Fraud Act,” lllinois courts are not akin to a customer service counter at the mall.

Second, when determining damages for statutory fraud, Illinois courts most commonly
follow the benefit-of-the-bargain rule. Muliigan, 382 11l. App. 3d at 627. That approach requires
that damages be calculated by assessing the difference between the actual value of the property
sold and the value the property would have had at the time of the sale if the representations had
been true. /d. Awarding aggravation and inconvenience damages fundamentally changes the way
compensatory damages are calculated in a fraud case. Every lawyer who is prosecuting a claim
under the Act (assuming pecuniary damages also exist) ought to seek leave to amend to plead
aggravation and inconvenience damages. After all, how often is the victim of fraud nofaggravated
and inconvenienced? Imagine how the plot to Casino Royale (Eon Productions 2006) would have
been different if the terrorists who gave Le Chiffre $100 million to invest had only lost their money
but were not a/so aggravated and inconvenienced.

Third, Hllinois law already provides remedies for severe emotional or dignitary harms.
Those claims require higher thresholds of harm for a recovery precisely because they lack the
objective benchmarks of economic injury. The Act was not intended to duplicate or replace these

remedies.

For these reasons, we ought to reject the reasoning in Roche and its progeny that treats
aggravation and inconvenience harm as a component of compensatory damages. Perhaps these are
proper considerations in awarding punitive damages, but that question is not before us. The Act

does not grant a license to sue every time a consumer feels slightly shaken or mildly stirred. For
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inconvenience damages. | concur with all other aspects of the majority opinion.
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11/ 01/ 2018 [URY DEMAND ] C 84 (Vol une 1)
11/01/ 2018 [CUMMONS TSSUED TO NAPELTON' S GOLDCOAST | C 85-C 86 (Vol une 1)
[MPORTS TNC |

12/10/ 2018 |NOITCE OF FILING | C 87 (Volune 1)
12/ 10/ 2018 [APPEARANCE FITED | C 88 (Volune 1)
12/11/2018 |NOITCE OF MOTTON | C 89 (Volune 1)
12/11/2018 NMOITON TO STRIKE | C 90-C 91 (Volune 1)
01/04/ 2019 PCATNTTFF S CERTTFICATE OF SERVICE OF | C 92 (Volune 1)
DI SCOVERY DOCUMENTS ]
01/ 23/ 2019 PLATNTTFF S RESPONSE TO DEFENDANT™ S| C 93-C 98 (Volune 1)
01/28/ 2019 [EAVE TO FILE ] C 99 (Volune 1)

O

02/ 13/2019 NOTTCE OF FITING ] 100 (Vol une 1)
02/13/2019 DEFENDANT” S REPLY TN SUPPORT OF MOTTON ] C 101-C 102 (Vol une 1)

[[C STRTKE ]
02/14/2019 EXHBIT A ] C 103-C 105 (Vol une 1)
02/ 25/ 2019 |NOTTON DENIED C 106 (Vol une 1)
04/ 08/ 2019 PLAINTTFF S CERTIFICATE OF SERVICE OF | C 107-C 115 (Vol une 1)
DI'SCOVERY_DOCUVENTS |
04/ 08/ 2019 [BUBPCENA TSSUED TO CARLTON JONES | C 116-C 117 (Vol une 1)

V. Trial Judge/Hearing Oficer: DAVID E SCHWARTZ
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04/ 08/ 2019
04/ 08/ 2019
05/ 28/ 2019

05/ 28/ 2019

05/ 28/ 2019
05/ 28/ 2019

06/ 03/ 2019

06/ 03/ 2019
06/ 03/ 2019
06/ 04/ 2019
06/ 04/ 2019

06/ 05/ 2019
06/ 05/ 2019
06/ 06/ 2019

06/ 06/ 2019
06/ 06/ 2019
06/ 10/ 2019
06/ 10/ 2019

06/ 11/ 2019

06/ 13/ 2019

06/ 28/ 2019

08/ 19/ 2019

08/ 20/ 2019
09/ 18/ 2019

BTRIKE DATE ] C
PCATNTTFF S CERTTFTCATE OF SERVICE OF | C
DI'SCOVERY DOCUMENTS ]
PLATNTTFF S CERTTFICATE OF SERVICE OF | C
DI SCOVERY_DOCUVENTS ]
SUBPCENA T SSUED-GEI CO T NSURANCE | C
BUBPCENA TSSUED TO STATE FARMFIRE & | C
CASUALTY TNSURANCE, ]

J UDGVEN

W THDRAVE C
CONTTNUE_FOR_STATUS | C
PCATNTTFE S MOTTON _TO STRIKE | C
BEET RVATT VE_DEFENSE ]

BRI EFT NG SCHEDULE | C
NOITCE OF_FILING | C

Page No.
C 118-C 123 (Vol une

124 (Vol une 1)

125-C

130-C

135-C
139-C

143-C

171-C
184-C
197-C
199-C

209-C
211-C
213-C

218-C
220-C

129 (Vol une

134 ( Vol une

138 ( Vol ume
142 ( Vol une

170 ( Vol ume

183 ( Vol une
196 ( Vol ume
198 ( Vol une
208 (Vol une

210 ( Vol une
212 (Vol une
217 (Vol ure

219 (Vol une
261 (Vol une

262 (Vol une 1)

263-C

277 (Vol une

278 (Volune 1)

279 (Vol une 1)
280 (Vol une 1)

281-C

303 (Vol une

304 (Vol une 1)
305 (Vol une 1)

1)

1)

1)

1)
1)

1)
1)
1)
1)
1)
1)
1)

1)

1)
1)

1)

1)
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09/ 18/ 2019

C

MOITON TO STRIKE_AFFT RVATT VE DEFENSE |

10/01/2019 PLATNITFE S REPLY TN SUPPORT OF H' S | C

MOTTON TO STRIKE DEFENDANT' S|

AFET RVATT VE DEFENSE ]
10/ 16/ 2019 |MOTTON OR PETTTTON GRANTED | C
11/ 12/ 2019 NOITCE OF FITING | C
11/12/ 2019 [DEFENDAN TS AMENDED AFFT RVATT VE | C

11/27/ 2019 PCAINITFE S CERTTFICATE OF SERVICE OF ] C

11/ 27/ 2019 [BUBPCENA T SSUED- CARFAX ] C

12/ 03/ 2019 DI SCOVERY ORDERED |

@

01/16/ 2020 PLAINITFF S CERTTFICATE OF SERVICE OF ]

@]

01/ 16/ 2020

01/ 23/ 2020
01/ 30/ 2020

01/ 30/ 2020

O o000

02/ 13/2020 NOTTCE OF FITING ]

@]

02/ 13/ 2020 DEFENDANT’ S RESPONSE TO PLAINTTFF S ] C

02/13/ 2020 [EAVE TO FITE ] C

03/12/2020 PLAINITFF S CERTTFICATE OF SERVICE OF | C

03/12/ 2020 SUBPCENA TSSUED- CARFAX | C

04/ 02/ 2020 PLAINITFF S MOTTON TO COVPEL ]

@

04/ 02/ 2020 PCATNTTFF S MOTTON FOR TEAVE TO FILE ] C

04/10/ 2020 [EAVE TO FILE ]

@

04/ 28/ 2020 NOTTCE OF FILING ]

@]

04/ 28/ 2020 DEFENDANT™ S RESPONSE TO PLAINTTFF S| C

Page No.

306- C 307 ( Vol une

308-C 311 (Vol ume

312 (Vol urme 1)
313 (Vol une 1)
314-C 315 (Vol une

316- C 321 ( Vol une

322-C 326 (Vol ume
327 (Vol une 1)
328-C 333 (Vol une

334-C 338 (Vol une
339 (Vol une 1)

340- C 341 ( Vol ume
342-C 368 (Vol une

369 (Vol urme 1)
370-C 373 (Vol une

374 (Vol urme 1)
375-C 380 (Vol une

381- C 385 (Vol unme
386-C 442 (Vol une
443-C 499 ( Vol une

500 (Vol une 1)
501 (Vol une 1)
502- C 505 (Vol une

1)

1)

1)

1)

1)

1)

1)

1)

1)

1)

1)
1)

1)
1)

1)
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04/ 28/ 2020

MOITON FOR TEAVE TO FITE AVENDED |
05/ 08/ 2020 [SUBPCENA T SSUED- FOUNDERS T NDURANCE ]
05/ 08/ 2020 [GUBPCOENA T SSUED- GEI CO T NSURANCE |
05/ 08/ 2020 [SUBPCENA T SSUED- STATE FARM FIRE & |
CASUALTY T NSURANCE |
05/ 11/ 2020 |PCAINITFE S CERITFICATE OF SERVICE OF ]

05/ 11/ 2020

05/ 11/ 2020

05/ 13/ 2020

05/ 13/ 2020

05/ 13/ 2020

05/ 13/ 2020

05/ 13/ 2020

05/ 13/ 2020

05/ 13/ 2020

05/ 13/ 2020
05/ 14/ 2020

06/ 09/ 2020

06/ 11/ 2020
06/ 11/ 2020
06/ 19/ 2020

@

508-C

511-C
514-C

520-C

524-C

531-C

535-C

541-C

545-C

550-C

555-C

560-C

564-C

568-C
572-C

COVMMON LAW RECORD - TABLE OF CONTENTS

507

510

513
519

523

530

534

540

544

549

554

559

563

567

571
592

(Vol ume

(Vol ume

(Vol une
(Vol ume

(Vol une

( Vol ume

(Vol ume

(Vol une

( Vol ume

( Vol ume

(Vol une

( Vol ume

( Vol ume

(Vol une

(Vol ume
( Vol ume

593 (Vol une 1)

594- C 646 ( Vol unme
647 (Vol unme 1)
648- C 649 ( Vol une

1)

1)

1)
1)

1)

1)

1)

1)

1)

1)

1)

1)

1)

1)

1)
1)

1)

1)
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06/ 19/ 2020 C 650 (Volunme 1)

06/ 19/ 2020 |NOITCE OF MOITON | C 651-C 652 (Vol une

06/ 19/ 2020 MESTMONT BODY VERK' S MOTTON TO QUASH | C 653-C 694 (Vol une
BUBPCENA DUCES TECUM |

07/ 06/ 2020 |NOITCE OF MOITON | C 695-C 696 (Vol une

07/ 06/ 2020 |MOTTON TO DISM SS PLATNITFF' S VERTFTED | C 697-C 707 ( Vol une
AVENDED COVPLAI NT_|

07/ 21/ 2020 |NOITCE OF FILING | C 708-C 709 (Vol une

07/ 21/ 2020 |AFFIDAVIT OF SERVICE- NTCHOCAS R C 710-C 716 ( Vol une

07/ 28/ 2020 ' e C 717 (Vol une 1)

08/ 04/ 2020 C 718-C 803 ( Vol une

08/ 04/ 2020 C 804-C 840 (Vol ure

08/ 18/ 2020

08/ 18/ 2020

09/ 01/ 2020

@

09/ 01/ 2020

09/ 09/ 2020
10/ 08/ 2020

@]

10/ 08/ 2020

10/ 22/ 2020

10/ 28/ 2020

10/ 28/ 2020

11/ 23/ 2020

11/ 24/ 2020

841-C 842 (Vol une
843- C 847 (Vol unme

848- C 849 (Vol une
850- C 862 (Vol ume

863 (Vol une 1)
864- C 865 ( Vol unme
866- C 899 (Vol une

900 (Vol urme 1)
901- C 902 (Vol une
903- C 946 (Vol une

947 (Vol une 1)
948- C 949 ( Vol une

1)
1)

1)
1)

1)

1)

1)

1)

1)
1)

1)
1)

1)
1)

1)
1)

1)
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Date Filed Titlel/Description
11/ 24/ 2020

VEMORANDUM OF LAWTN SUPPORT OF HF S |
NMOTT ON FOR PARTT AL_SUVVARY JUDGVENT ]
12/ 14/ 2020 [MEB _ACIT ON ORDER |
12/ 18/ 2020
12/ 18/ 2020

12/ 22/ 2020

12/ 23/ 2020

COVMMON LAW RECORD - TABLE OF CONTENTS

Page No.
C 950-C 1250 (Vol ume 1)

@

1251 (Vol une 1)
1252-C 1253 (Vol une 1)
C 1254-C 1255 (Vol une 1)

@]

C 1256-C 1259 (Vol une 1)

C 1260-C 1264 (Vol ume 1)

12/ 28/ 2020

01/ 06/ 2021
02/ 26/ 2021
02/ 26/ 2021

03/ 11/ 2021

03/ 30/ 2021

04/ 27/ 2021

07/ 20/ 2021

08/ 13/ 2021 PLAINTIFF S CERTI FI CATE OF SERVI CE OF
DI SCOVERY DOCUMENTS

08/ 26/ 2021  SUBPOENA | SSUED- ACV AUCTI ONS

08/ 26/ 2021  SUBPOENA | SSUED- ACV AUCTI ONS | NC

08/31/2021 PLAINTI FF S CERTI FI CATE OF SERVI CE OF
DI SCOVERY DOCUMENTS

08/31/2021 WEB ACTI ON ORDER

09/ 27/ 2021 PLAI NTI FF S CERTI FI CATE OF SERVI CE OF
DI SCOVERY DOCUMENTS

10/ 18/2021 PLAINTI FF' S CERTI FI CATE OF SERVI CE CF
DI SCOVERY DOCUMENTS

10/ 18/2021  SUBPCENA | SSUED- W LLI AM SPRANDEL

C 1265-C 1270 (Vol une 1)

C 1271 (Vol une 1)
1272 (Volune 1)
C 1273-C 1311 (Vol une 1)

@]

@

1312-C 1354 (Vol ume 1)

1355 (Vol une 1)
1356 (Vol une 1)
1357 (Vol une 1)
1378 V2

O o000

@]

1379 V2-C 1394 V2
1395 V2-C 1410 V2
C 1411 V2-C 1444 V2

@]

C 1445 V2
C 1446 V2-C 1479 V2

C 1480 V2-C 1482 V2

C 1483 V2-C 1484 V2
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Date Filed Titlel/Description
11/ 12/ 2021 NOTI CE OF MOTI ON

11/12/2021 DEFENDANT' S MOTI ON FOR PARTI AL SUMVARY
JUDGMVENT AS TO COUNT | ( COWON LAW
FRAUD) OF PLAI NTI FF' S VERI FI ED AMENDED
COVPLAI NT
11/12/2021 EXHBIT 1
11/12/ 2021 EXHBIT A
11/12/2021 EXHBIT B
11/12/2021 EXHBIT C
D
E

11/12/2021 EXHIBIT

11/12/2021 EXHIBIT

11/12/2021 EXHIBIT F

11/ 22/ 2021 WEB ACTI ON ORDER

11/ 30/ 2021  SUBPOENA | SSUED- BOB | SHAM

12/ 02/ 2021  SUBPOENA | SSUED- KEEPER OF RECORDS
COLLI SI ON SAFETY CONSULTANTS OF
AVERI CA LLC

12/ 02/ 2021  SUBPOENA | SSUED- BOB | SHAM

12/ 06/ 2021  PLAI NTI FF’ S CERTI FI CATE OF SERVI CE OF
DI SCOVERY DOCUNMENTS

12/ 21/ 2021  SUBPOENA | SSUED- PREM ER FI NANCI AL
SERVI CES LLC

12/ 22/ 2021  PLAI NTI FF' S RESPONSE TO DEFENDANT’ S
MOTI ON FOR PARTI AL SUMVARY JUDGVENT

12/ 23/ 2021 PLAI NTI FF* S CERTI FI CATE OF SERVI CE OF
DI SCOVERY DOCUNMENTS

01/ 05/ 2022 NOTI CE OF FILING

01/05/2022 DEFENDANT' S REPLY | N SUPPORT OF MOTI ON
FOR PARTI AL SUMVARY JUDGMVENT AS TO
COUNT | ( COMWWON LAW FRAUD)

01/05/ 2022  SUBPCENA | SSUED- GEI CO | NSURANCE

01/05/ 2022 SUBPCENA | SSUED- STATE FARM FI RE

01/ 06/ 2022 PLAI NTI FF' S CERTI FI CATE OF SERVI CE OF
DI SCOVERY DOCUNMENTS

01/12/2022 NOTI CE OF MOTI ON

COVMMON LAW RECORD - TABLE OF CONTENTS

Page No.

C 1485 V2-C
C 1487 V2-C

1498 V2-C
1502 V2-C
1541 V2-C
1560 V2-C
1583 V2-C
1636 V2-C
1642 V2-C
1841 V2

1842 V2-C
1844 V2-C

O0O0O000000O0

C 1867 V2-C
C 1891 V2-C

C 1943 V2-C

C 1945 V2-C

C 2273 V2-C

C 2276 V2
C 2277 V2-C

@

2284 V2-C
2289 V2-C
C 2296 V2-C

@]

C 2310 Vv2-C

1486
1497

1501
1540
1559
1582
1635
1641
1840

1843

1866

1890

1942

1944

2272

2275

2283

2288
2295
2309

2311

V2
V2

V2
V2
V2
V2
V2
V2
V2

V2

V2

V2

V2

V2

V2

V2

V2

V2
V2
V2

V2
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Date Filed Titlel/Description

01/ 12/ 2022

01/ 13/ 2022
01/ 13/ 2022

01/ 13/ 2022
01/ 13/ 2022
01/ 13/ 2022

01/ 14/ 2022
01/ 14/ 2022

01/ 18/ 2022
01/ 18/ 2022
01/ 19/ 2022
02/ 17/ 2022
02/ 17/ 2022

03/ 02/ 2022

03/ 02/ 2022

03/ 04/ 2022

03/ 16/ 2022

03/ 31/ 2022

03/ 31/ 2022

03/ 31/ 2022
03/ 31/ 2022

PLAI NTI FF S MOTI ON FOR EXTENSI ON OF
TI ME

NOTI CE OF MOTI ON

MOT1 ON PLAI NTI FF JEFFREY W LSON' S
MOTI ON FOR LEAVE TO SEEK PUNI Tl VE
DAMAGES

EXH BIT 1-26

NOTI CE OF MOTI ON

MOTI ON FOR PROTECTI VE ORDERREGARDI NG
SUBPOENA RI DERS DI RECTED TO BOB | SHAM
AND COLLI SI ON SAFTEY CONSULTANTS OF
AVERI CA LLC

NOTI CE OF FI LI NG

DEFENDANT' S RESPONSE TO PLAI NTI FF' S
MOTI ON FOR EXTENSI ON OF Tl ME

NOTI CE OF FI LI NG

EXH BIT 1-3

VWEB BLANK ORDER

NOTI CE OF FI LI NG

DEFENDANT' S RESPONSE TO PLAI NTI FF
JEFFREY WLSON S MOTI ON FOR LEAVE TO
SEEK PUNI TI VE DAMAGES

PLAI NTI FF* S CERTI FI CATE OF SERVI CE OF
DI SCOVERY DOCUMENTS

SUBPOENA | SSUED - BART M LLER

PLAI NTI FF JEFFREY WLSON S REPLY I N
SUPPORT OF HI'S MOTI ON FOR LEAVE TO
SEEK PUNI TI VE DAMAGES

VEB ACTI ON ORDER

PLAI NTI FF' S CERTI FI CATE OF SERVI CE OF
DI SCOVERY DOCUMENTS

PLAI NTI FF' S CERTI FI CATE OF SERVI CE OF
DI SCOVERY DOCUMENTS

SUBPOENA | SSUED- BART M LLER

SUBPOENA | SSUED- GEORGE CHAPES |V

Page No.

C 2312 V2-C

C 2337 V2-C
C 2339 V2-C

C 2354 V2-C
2718 V2-C
C 2720 V2-C

@]

@

2777 V2-C
2779 V2-C

@]

2783 V2
2804 V3-C
2818 V3-C
2820 V3
2821 V3-C

O 0000

C 2833 V3-C

C 2836 V3-C

C 2838 V3-C

C 2843 V3

C 2844 V3-C

C 2847 V3-C

C 2854 V3-C
C 2856 V3-C

2336

2338

2353

2717
2719
2776

2778
2782

2817

2819

2832

2835

2837
2842

2846

2853

2855
2857

V2

V2

V2

V2
V2
V2

V2
V2

V3

V3

V3

V3

V3
V3

V3

V3

V3
V3
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Date Filed Titlel/Description

03/ 31/ 2022
04/ 06/ 2022
04/ 06/ 2022

04/ 07/ 2022
04/ 12/ 2022
04/ 27/ 2022
06/ 14/ 2022
06/ 14/ 2022

06/ 29/ 2022
08/ 17/ 2022

08/ 17/ 2022
08/ 17/ 2022
08/ 31/ 2022
12/ 07/ 2022
12/ 07/ 2022
12/ 08/ 2022

12/ 12/ 2022
01/ 04/ 2023

02/ 07/ 2023

02/ 09/ 2023
02/ 09/ 2023
02/ 09/ 2023
02/ 09/ 2023
02/ 09/ 2023
02/ 09/ 2023
02/ 09/ 2023
02/ 09/ 2023
02/ 09/ 2023

SUBPOENA | SSUED- GEORGE CHAPES |V

EXH BIT A

MOTI ON TO QUASH NOTI CE OF EVI DENCE
DEPGSI TI ON

NOTI CE OF MOTI ON

VEB BLANK ORDER

VEB ACTI ON ORDER

NOTI CE OF MOTI ON

DEFENDANT' S MOTI ON TO DI SCLOSE NEW
EXPERT

VEB ACTI ON ORDER

PLAI NTI FF' S CERTI FI CATE OF SERVI CE OF
DI SCOVERY DOCUMENTS

SUBPOENA | SSUED- PHI LLI P GRI SMER
SUBPOENA | SSUED- PHI LLI P GRI SMER

VWEB E CVIL TRI AL ORDER

SUBPOENA | SSUED- BART M LLER

SUBPOENA | SSUED- LEONARD BESI NGER

PLAI NTI FF S CERTI FI CATE OF SERVI CE OF
DI SCOVERY DOCUMENTS

SUBPOENA | SSUED- LEONARD BESI NGER

PLAI NTI FF S CERTI FI CATE OF SERVI CE OF
DI SCOVERY DOCUMENTS

PLAI NTI FF' S CERTI FI CATE OF SERVI CE OF
DI SCOVERY DOCUMENTS

SUBPOENA | SSUED- EUGENE CHANG
SUBPOENA | SSUED- W LLI AM SPRANDEL
SUBPOENA | SSUED- NORBERT SOBOTKO
SUBPOENA | SSUED- STEPHEN MUELLER
SUBPOENA | SSUED- CARLTON JONES
SUBPOENA | SSUED- SCOTT JANY

SUBPOENA | SSUED- NI CHOLAS GUDENMAN
SUBPOENA | SSUED- PRZEMYZLAW GALECKI
SUBPOENA | SSUED- FELI KS CHERN

Page No.

C 2858 V3-C
C 2861 V3-C
C 2870 V3-C

2872 V3-C
2874 V3
2875 V3
2876 V3
2877 V3-C

O o0Oo0o0O0

@]

2886 V3
2887 V3-C

@]

2913 V3-C
2935 V3-C
2937 V3

2938 V3-C
2940 V3-C
2942 V3-C

O o0Oo000O0

@]

2948 V3-C
2950 V3-C

@

@]

2953 V3

2954 V3-C
2956 V3-C
2958 V3-C
2960 V3-C
2962 V3-C
2964 V3-C
2966 V3-C
2968 V3-C
2970 V3-C

Oo0O000000o0

2860
2869
2871

2873

2885

2912

2934
2936

2939
2941
2947

2949
2952

2955
2957
2959
2961
2963
2965
2967
2969
2971

V3
V3
V3

V3

V3

V3

V3
V3

V3
V3
V3

V3
V3

V3
V3
V3
V3
V3
V3
V3
V3
V3
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Date Filed Titlel/Description

02/ 14/ 2023

02/ 17/ 2023
02/ 21/ 2023

02/ 22/ 2023
02/ 22/ 2023
02/ 24/ 2023

02/ 24/ 2023
02/ 24/ 2023

03/ 01/ 2023
03/ 01/ 2023
03/ 02/ 2023
03/ 03/ 2023
03/ 03/ 2023

03/ 03/ 2023
03/ 03/ 2023
03/ 03/ 2023
03/ 03/ 2023
03/ 03/ 2023
03/ 03/ 2023
03/ 06/ 2023

03/ 06/ 2023

03/ 08/ 2023

03/ 08/ 2023

03/ 09/ 2023

PLAI NTI FF S CERTI FI CATE OF SERVI CE OF
DI SCOVERY DOCUMENTS

SUBPOENA | SSUED- GEORGE CHAPES |V

PLAI NTI FF S CERTI FI CATE OF SERVI CE OF
DI SCOVERY DOCUMENTS

SUBPOENA | SSUED- PHI LLI P PI CKETT
SUBPOENA | SSUED- PHI LLI P PI CKETT

PLAI NTI FF S CERTI FI CATE OF SERVI CE OF
DI SCOVERY DOCUMENTS

NOT1 CE OF MOTI ON

PLAI NTI FF JEFFREY W LSON S RENEWED
MOTI ON FOR LEAVE TO SEEK PUNI Tl VE
DAVACES

SUBPOENA | SSUED- RCDNEY ANTEPENKO

VEB BLANK ORDER

SUBPCOENA | SSUED- FI LI PPO PRI NCI PATO
NOTI CE OF FI LI NG

DEFENDANT' S RESPONSE TO PLAI NTI FF
JEFFREY W LSON' S REQUESTS FOR

ADM SSI ON

NOTI CE OF MOTI ON

MOT1 ON TO CONTI NUE TRI AL

EXH BIT A

SUBPOENA | SSUED- MATTHEW FRANZE
SUBPOENA | SSUED- MATTHEW FRANZE
SUBPOENA | SSUED- SANDRA WYDERKA

PLAI NTI FF' S CERTI FI CATE OF SERVI CE OF
DI SCOVERY DOCUMENTS

PLAI NTI FF' S CERTI FI CATE OF SERVI CE OF
DI SCOVERY DOCUMENTS

NOTI CE OF FI LI NG

DEFENDANT' S RESPONSETO PLAI NTI FF
JEFFREY WLSON S RENEWED MOTI ON FOR
LEAVE TO SEEK PUNI Tl VE DAMAGES

NOTI CE OF FI LI NG

Page No.

C 2972 V3-C

C 2992 V3-C
C 2994 V3-C

C 2997 V3-C
2999 V3-C
C 3001 Vv3-C

@

C 3006 V3-C
3008 V3-C

@]

3147 V3-C
3149 V3
3150 V3-C
3152 V3
3153 V3-C

O o0Oo0o00

3159 V3

3160 V3-C
3162 V3-C
3164 V3-C
3166 V3-C
3168 V3-C
3170 V3-C

O 000000

@]

3179 V3-C

@

3184 V3
C 3185 V3-C

C 3233 V3-C

2991

2993
2996

2998

3000

3005

3007

3146

3148

3151

3158

3161
3163
3165
3167
3169
3178

3183

3232

3312

V3

V3
V3

V3

V3

V3

V3

V3

V3

V3

V3

V3
V3
V3
V3
V3
V3

V3

V3

V3
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Date Filed Title/Description Page No.

03/09/2023 NOTI CE OF MOTI ON C 3313 V3

03/09/ 2023 DEFENDANT'S MOTION IN LIMNE NO 1 C 3314 V3-C 3329 V3
(HABI T PATTERN OR PRACTI CE)

03/09/2023 DEFENDANT'S MOTION IN LI M NE NO 2 C 3330 V3-C 3335 V3
( SETTLEMENT OF UNRELATED LAWSUI T)

03/09/ 2023 DEFENDANT'S MOTION IN LIM NE NO 3 C 3336 V3-C 3351 V3
( TESTI MONY OF ROBERT | SHAM

03/09/ 2023 DEFENDANT'S MOTION IN LIM NE NO 4 C 3352 V3-C 3360 V3
(LOSS OF USE OF VEH CLE)

03/09/2023 DEFENDANT'S MOTION IN LI M NE NO 5 C 3361 V3-C 3363 V3

( REFERENCE TO NAPELETON AUTO GROUP OR
FI NANCI AL CONDI TI ON OR Cl RCUMSTANCES
oF

03/ 09/ 2023 DEFENDANT' S MOTION IN LIM NE NO. 6 C 3364 V3-C 3367 V3
( DEFENDAN T SALES AGENTS SHOULD HAVE
KNOWN THE VEHI CLE HAD BEEN I N AN
ACCI DENT

03/09/ 2023 DEFENDANT'S MOTION IN LIMNE NO 7 C 3368 V3-C 3370 V3
( UNDI SCLOSED OPI NI ON W TNESSES)

03/ 09/ 2023 DEFENDANT' S MOTI ON I N LIM NE NO 8 C 3371 V3-C 3372 V3
( EXCLUDE NON- PARTY W TNESSES FROM
COURTROOM)

03/ 09/ 2023 DEFENDANT' S MOTI ON I N LI M NE NO 9 C 3373 V3-C 3375 V3
( UNDI SCLOSED FACT W TNESSES AND
EVI DENCE)

03/ 09/ 2023 DEFENDANT' S MOTI ON I N LI M NE NO 10 C 3376 V3-C 3378 V3
(PRI OR ORDER OF SUMMVARY JUDGVENT)

03/ 09/ 2023 DEFENDANT' S MOTI ON I N LI M NE NO 11 C 3379 V3-C 3380 V3
(ATTORNEYS' FEES AND COSTS TO SEVER)

03/09/ 2023 DEFENDANT' S MOTION IN LI M NE NO 12 C 3381 V3-C 3384 V3
( ALEEGED CONVERSATI ON W TH SHOP
EMPLOYEE | N 2018)

03/ 09/ 2023 DEFENDANT' S MOTI ON I N LI M NE NO 13 C 3385 V3-C 3386 V3
( HANDLED | NSURANCE CLAI M)

CANDI CE ADAMS, CLERK OF THE 18th JUDICIAL CIRCU T COURT ©
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Date Filed Titlel/Description

03/ 09/ 2023

03/ 09/ 2023
03/ 09/ 2023
03/ 14/ 2023

03/ 15/ 2023
03/ 15/ 2023

03/ 15/ 2023

03/ 16/ 2023
03/ 31/ 2023
03/ 31/ 2023

03/ 31/ 2023
03/ 31/ 2023

03/ 31/ 2023

04/ 05/ 2023
04/ 12/ 2023
05/ 03/ 2023
05/ 10/ 2023
05/ 10/ 2023
05/ 10/ 2023

05/ 17/ 2023
05/ 18/ 2023
05/ 18/ 2023
05/ 18/ 2023

DEFENDANT' S MOTI ON I N LI M NE NO 14
( AUTO | NDURANCE DAMAGES)

NOTI CE OF MOTI ON

MOTI ON I N LI M NE

PLAI NTI FF' S REPLY | N SUPPORT OF HI' S
RENEWED MOTI ON FOR LEAVE TO SEEK
PUNI TI VE DAMAGES

NOTI CE OF MOTI ON

DEFENDAN TS MOTION I N LI M NE NO 15
(1 MPERSI SSI BLE OPI NI ON)

PLAI NTI FF' S RESPONSE TO DEFENDANT
GOLDCOAST | MPORT, INC.’S MOTI ONS I N
LI M NE

VEB ACTI ON ORDER

NOTI CE OF FILING

DEFENDANT' S RESPONSE TO PLAI NTI FF
JEFFREY WLSON S MOTI ON I N LI M NE
NOTI CE OF FI LI NG

DEFENDAN TS REPLY | N SUPPORT OF IT'S
MOTI ONS I N LI M NE NOS. 1.
2.3.4.5.6.11.12 AND 13

PLAI NTI FF' S AVENDED RESPONSE TO
DEFENDANT GOLDCOAST | MPORT I NC' S
MOTI ON | N LI M NE

WEB ACTI ON ORDER

VERI FI ED SECOND AMENDED COMPLAI NT
WEB ACTI ON ORDER

NOTI CE OF MOTI ON

NOTI CE OF MOTI ON

DEFENDANT' S MOTI ON TO SEVER TRIAL ON
ATTORNEYS FEES AND COSTS

WEB BLANK ORDER

SUBPOENA | SSUED- EUGENE CHANG
SUBPOENA | SSUED- SANDRA WYDERKA
SUBPOENA | SSUED - W LLI AM SPRANDEL

Page No.

C 3387 V3-C

C 3389 V3-C
C 3391 Vv3-C
C 3515 Vv3-C

C 3600 V3

C 3601 V3-C

C 3623 V3-C

C 3642 V3

3643 V3
C 3644 V3-C

@]

C 3665 V3
C 3666 V3-C

C 3671 V3-C

3693 V3
3694 V3-C
3749 V3
3750 V3
3751 V3
3752 V3-C

O 00000

3754 V3

3755 V3-C
3757 V3-C
3759 V3-C

O o000

3388

3390
3514
3599

3622

3641

3664

3670

3692

3748

3753

3756
3758
3760

V3

V3
V3
V3

V3

V3

V3

V3

V3

V3

V3

V3
V3
V3
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Date Filed Title/Description Page No.
05/ 18/ 2023  SUBPCENA | SSUED- PHI LLI P PI CKETT C 3761 V3-C 3762 V3
05/ 18/ 2023  SUBPCENA | SSUED- NI CHOLAS GUDEMAN C 3763 V3-C 3764 V3
05/ 19/ 2023 PLAINTI FF S CERTI FI CATE OF SERVI CE OF C 3765 V3-C 3775 V3
DI SCOVERY DOCUMENTS
05/ 25/2023 NOTI CE OF FILING C 3776 V3
05/ 25/ 2023 DEFENDANT' S VERI FI ED ANSWER TO C 3777 V3-C 3812 V3
PLAI NTI FF' S VERI FI ED SECOND AMENDED
COVPLAI NT
06/ 02/ 2023 SUBPCENA | SSUED - PHI LLI P PI CKETT C 3813 V3-C 3814 V3
06/ 06/ 2023  APPEARANCE C 3815 V3
06/ 06/ 2023 PLAI NTI FF S CERTI FI CATE OF SERVI CE OF C 3816 V3-C 3818 V3
DI SCOVERY DOCUMENT
06/ 12/2023 NOTI CE OF MOTI ON C 3819 V3-C 3820 V3
06/ 12/2023 PLAINTIFF S MOTI ON TO TAKE AND COWVPEL C 3821 V3-C 3826 V3
DI SCOVERY AND EVI DENCE DEPOSI TI ON OF
SCOTT JANY
06/ 12/2023 NOTI CE OF MOTI ON C 3827 V3-C 3828 V3
06/ 12/ 2023 PLAI NTI FF'S MOTI ON TO BAR DEFENDANT C 3829 V3-C 3835 V3
RULE 213(F)(3) W TNESS
06/ 20/ 2023  PLAI NTI FF S CERTI FI CATE OF SERVI CE OF C 3836 V3-C 3838 V3
DI SCOVERY DOCUMENT
06/ 20/ 2023 PLAINTI FF' S CERTI FI CATE OF SERVI CE OF C 3859 V4-C 4159 V4
DI SCOVERY DOCUMENT
06/ 20/ 2023  SUBPCENA | SSUED - STEVEN J. PROTO C 4160 V4-C 4165 V4
06/ 20/ 2023  SUBPCENA | SSUED- STEVEN J. PROTO C 4166 V4-C 4167 V4
06/20/2023 EXHBIT A C 4168 V4-C 4206 V4
06/ 20/ 2023 EXHBIT B C 4207 V4-C 4286 V4
06/20/2023 EXHIBIT C C 4287 V4-C 4370 V4
06/20/2023 EXHIBIT D C 4371 V4-C 4461 V4
06/ 20/ 2023 EXH BIT E C 4462 V4-C 4466 V4
06/ 20/ 2023 WEB ACTI ON ORDER C 4467 V4
06/ 26/ 2023 WEB BLANK ORDER C 4468 V4
06/ 26/ 2023 WEB ACTI ON ORDER C 4469 V4
06/ 30/ 2023 NOTI CE OF FILING C 4470 V4

CANDI CE ADAMS, CLERK OF THE 18th JUDICIAL CIRCU T COURT ©
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Date Filed Titlel/Description Page No.

06/ 30/ 2023 DEFENDANT' S AMENDED MOTI ON I N LI M NE C 4471 VA-C 4473 V4
NO. 2 (SETTLEMENT OF UNRELATED
LAWSUI T)

06/ 30/ 2023 DEFENDANT’ S OBJECTION' S TO PLAINTIFF'S  C 4474 VA4-C 4484 V4
RULE 237(B) REQUEST TO PRODUCE AT
TRI AL

06/ 30/ 2023 DEFENDANT’ S OBJECTION' S TO PLAINTIFF'S  C 4485 V4-C 4487 V4
RULE 237(B) REQUEST TO PRODUCE AT

TRI AL
06/ 30/ 2023 DEFENDANTS AMENDED TRIAL EXHI BI T LI ST C 4488 V4-C 4493 V4
07/ 03/ 2023 NOTI CE OF MOTI ON C 4494 V4-C 4495 V4
07/ 03/ 2023 PLAINTIFF S MOTI ON TO STRI KE C 4496 V4-C 4545 V4

AFFI RVATI VE DEFENSE WHI CH THI S COURT
HAS STRI CKEN DI SM SSED TW CE BEFORE

07/ 05/ 2023  DESI GNATI ONS AND COUNTER- DESI GNATI ONS C 4546 V4-C 4550 V4
FOR MATTHEW FRANZE

07/ 05/ 2023  DESI GNATI ONS AND COUNTER- DESI GNATI ONS C 4551 V4-C 4556 V4
FOR BART M LLER

07/ 05/ 2023  DESI GNATI ONS AND COUNTER- DESI GNATI ONS C 4557 V4-C 4560 V4
FOR ROBERT K. | SHAM

07/ 05/ 2023  DESI GNATI ONS AND COUNTER- DESI GNATI ONS C 4561 V4-C 4570 V4
FOR CEORGE CHAPES

07/ 05/ 2023 PLAINTIFF S AMENDED TRI AL W TNESS LIST C 4571 V4-C 4573 V4

07/ 05/ 2023 DEFENDANT' S RESPONSE TO PLAI NTI FF' S C 4574 V4-C 4586 V4
MOTI ON TO STRI KE THEI R AFFI RVATI VE
DEFENSES

07/ 05/ 2023  SUBPCENA | SSUED - BRUCE ETHERI DGE C 4587 V4-C 4588 V4

07/07/ 2023 PLAINTIFF S AMENDED LI ST OF TRI AL C 4589 V4-C 4612 V4
EXHI BI TS

07/ 10/ 2023 WEB BLANK ORDER C 4613 V4

07/12/ 2023 PLAINTI FF S AMENDED RULE 237( B) C 4614 V4-C 4618 V4

REQUEST TO PRODUCE AT TRI AL

07/ 13/ 2023 DEFENDANT' S OBJECTION S TO PLAINTIFF'S C 4619 V4-C 4630 V4
AVENDED RULE 237(B) REQUEST TO PRODUCE
AT TRI AL

CANDI CE ADAMS, CLERK OF THE 18th JUDICIAL CIRCU T COURT ©
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07/ 18/ 2023 NOTI CE OF FILING C 4631 V4
07/ 18/ 2023 AFFIDAVIT OF SERVI CE- RODNEY ANTECENKO C 4632 V4-C 4634 V4
07/ 19/ 2023 PLAI NTI FF'S REPLY I N SUPPORT OF HI S C 4635 V4-C 4640 V4
MOTI ON TO STRI KE DEFENDANT’ S ONE
SENTENCE AFFI RVATI VE DEFENSE WHI CH
TH' S COURT HAS
07/ 20/ 2023 NOTI CE OF MOTI ON C 4641 V4-C 4643 V4
07/ 20/ 2023 DEFENDANT'S MOTION IN LIMNE NO 16 TO C 4644 V4-C 4667 V4
BAR EVI DENCE PERTAI NI NG TO ALLEGED OUT
OF POCKET DAMAGES
07/ 20/ 2023 NOTI CE OF FILING C 4668 V4
07/ 20/ 2023 DEFENDANT' S AMENDED RESPONSE TO C 4669 V4-C 4670 V4
PLAINTIFF'S MOTION IN LIM NE NO. 3
07/ 20/ 2023 DEFENDANTS' OBJECTI ONS TO PLAINTIFF' S C 4671 V4-C 4701 V4
AVENDED TRI AL EXHI BI T LI ST
07/ 20/ 2023 DEFENDANTS' OBJECTI ONS TO PLAINTIFF' S C 4702 V4-C 4726 V4
AVENDED TRI AL EXHI BI T LI ST
07/ 20/ 2023 DEFENDANT’ S SECOND REVI SED PROPCSED C 4727 V4-C 4766 V4
JURY | NSTRUCTI ONS
07/ 21/ 2023 AFFIDAVI T OF NON- SERVI CE C 4767 V4
07/21/2023 NOTI CE OF MOTI ON C 4768 V4-C 4770 V4
07/ 24/ 2023 NOTI CE OF FILING C 4771 V4-C 4895 V4
07/ 24/2023 PLAINTIFFS MOTION IN LIMNE NO 11 C 4896 V4-C 4899 V4
07/ 24/ 2023 PLAI NTI FF S OBJECTI ONS TO DEFENDANT’ S C 4900 V4-C 4908 V4
TRI AL EXHI BI TS
07/ 24/ 2023 PLAI NTI FF' S RESPONSE TO DEFENDANT’ S C 4909 V4-C 4912 V4
MOTIONS IN LIMNE NO 16
07/ 25/ 2023 DEFENDANT' S REPLY I N SUPPCRT COF I TS C 4913 V4-C 4926 V4
MOTION IN LIM NE NO 16 TO BAR EVI DENCE
PERTAI NI NG TO ALLEGED QUT OF POCKET
DAMAGES
07/26/2023 PLAINTIFFS MOTION IN LIMNE NO 12 C 4927 V4-C 4962 V4
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Date Filed Titlel/Description

07/ 26/ 2023

07/ 26/ 2023

07/ 26/ 2023

07/ 26/ 2023

07/ 26/ 2023

07/ 27/ 2023
07/ 27/ 2023

07/ 27/ 2023

07/ 27/ 2023

07/ 28/ 2023

07/ 28/ 2023

07/ 31/ 2023
07/ 31/ 2023

07/ 31/ 2023
07/ 31/ 2023

07/ 31/ 2023

PLAI NTI FF' S REPLY TO DEFENDANT’ S
OBJECTI ONS TO PLAI NTI FF'' S EVI DENCE
DEPCOSI TI ON DESI GNATI ONS FOR GECRGE
CHAPE

PLAI NTI FF' S REPLY TO DEFENDANT' S
OBJECTI ONS TO PLAI NTI FF' S EVI DENCE
DEPGSI TI ON DESI GNATI ONS FOR ROBERT

| SHAM

PLAI NTI FF' S REPLY TO DEFENDANTS
OBJECTI ONS TO PLAI NTI FF* S EVI DENCE
DEPCSI TI ON DESI GNATI ONS FOR MATTHEW
FRANZE

PLAI NTI FF' S REPLY TO DEFENDANT' S
OBJECTI ONS TO PLAI NTI FF'' S EVI DENCE
DEPCSI TI ON DESI GNATI ONS FOR BART

M LLER

DEFENDANT' S RESPONSE TO PLAI NTI FF' S
MOTION IN LIM NE 11

NOTI CE OF FI LI NG

AVENDED DEFENDANT' S STATEMENT OF THE
NATURE OF THE CASE

PERM T ELECTRONI C DEVI CE | N COURT

VEB ACTI ON CORDER

PLAI NTI FF' S AMENDED MOTI ONS IN LI M NE
NO. 9 AND NO 10

PLAI NTI FF' S SUR- REPLY | N OPPCSI TI ON TO
DEFENDANT' S MOTIONS I N LI M NE NO. 16
NOTI CE OF FI LI NG

DEFENDANT' S MOTI ON IN LI M NE NO 17
(ROY THEOPHI LUSM BENT JR)

NOTI CE OF FI LI NG

DEFENDANT NAPLETON S GOLDCOAST | MPORTS
INC.” S SUR-REPLY TO PLAI NTI FF' S REPLY
TO DEFENDANT' S OBJECTI ONS

NOTI CE OF MOTI ON

Page No.

C 4963 V4-C

C 4996 Vv4-C

C 5004 v4-C

C 5018 Vv4-C

C 5029 v4-C

C 5044 V4
C 5045 v4-C

O

5047 V4-C
5049 V4
C 5050 v4-C

O

C 5178 V4-C

C 5184 V4
C 5185 Vv4-C

O

5188 V4
C 5189 Vv4-C

C 5195 v4-C

4995

5003

5017

5028

5043

5046

5048

5177

5183

5187

5194

5196

V4

V4

V4

V4

Vi

V4

V4

V4

Vi

V4

Vi

V4
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Date Filed Titlel/Description

07/ 31/ 2023
08/ 01/ 2023
08/ 02/ 2023
08/ 02/ 2023
08/ 02/ 2023
08/ 03/ 2023
08/ 07/ 2023

08/ 07/ 2023

08/ 07/ 2023
08/ 07/ 2023
08/ 07/ 2023
08/ 07/ 2023
08/ 07/ 2023
08/ 07/ 2023

08/ 07/ 2023

08/ 07/ 2023

08/ 07/ 2023
08/ 08/ 2023
08/ 09/ 2023
08/ 10/ 2023

08/ 11/ 2023
08/ 14/ 2023
08/ 14/ 2023
08/ 14/ 2023
08/ 14/ 2023

PLAI NTIFFS MOTION I N LI M NE NO. 13
NOTI CE OF FI LI NG

NOTI CE OF FI LI NG

NOTI CE OF FI LI NG

VEB ACTI ON ORDER

PLAI NTIFF S MOTION I N LIM NE NO. 14
DESI GNATI ONS AND COUNTER- DESI GNATI ONS
FOR SCOIT JANY

PLAI NTI FF* S SECOND AMENDED LI ST OF
TRIAL EXHI BI TS

JURY PANEL SELECTED

PLAINTI FF'S MOTION IN LIM NE NO 15
NOTI CE OF FI LI NG

DEFENDANT' S VO R DI RE QUESTI ONS

NOTI CE OF FI LI NG

DEFENDANT' S OBJECTI ON TO PLAI NTI FF' S
VO R DI RE QUESTI ONS

DEFENDANTS OBJECTI ONS TO PLAI NTI FF' S
SECOND AMENDED TRI AL EXHI BI' T LI ST
PLAI NTI FF JEFFREY W LSON S OBJECTI ONS
TO DEFENDANT’ S SECOND REVI SED PROPOSED
JURY | NSTRUCTI ONS

PERM T ELECTRONI C DEVI CE | N COURT
COWVPLY ORDER

NOTI CE OF FI LI NG

PLAI NTI FF' S PROFFER OF TESTI MONY OF
NI CHOLAS GUDEMAN

STI PULATI ONS

NOTI CE OF FI LI NG

JURY | NSTRUCTI ONS

JURY TRI AL FORM NOT USED BY JURCRS
DEFENDANT’ S OBJECTI ONS AND PROPOSED
ALTERNATE | NSTRUCTI ONS TO PLAI NTI FF' S
SECOND AMENDED PROPOSED JURY

I NSTRUCTI ONS

QO

Page No

(@) OO0 000O0

O oO0Oo000O0

5197
5201
5245
5253
5287
5288
5301

5311

5337
5338
5361
5362
5363
5364

5366

5392

5403
5404
5405
5408

5465
5470
5502
5521
5522

TABLE OF CONTENTS

V4-C
V4- C
V4- C
V4-C
V4

V4-C
V4-C

V4-C

V4
V4-C
V4
V4
V4
V4-C

V4-C

V4-C

V4
V4
V4-C
V4-C

V4-C
V4-C
V4-C
V4

V4-C

5200
5244
5252
5286

5300
5310

5336

5360

5365

5391

5402

5407
5464

5469
5501
5520

5548

V4
V4
V4
V4

V4
V4

V4

V4

V4

V4

V4

V4
V4

V4

V4

V4

V4
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Date Filed Title/Description Page No.
08/ 14/ 2023 JURY QUESTION 1 C 5549 V4
08/ 14/ 2023 JURY QUESTI ON 2 C 5550 V4
08/ 14/ 2023 ANSVEER FROM JUDGE C 5551 v4
08/ 14/ 2023 WEB ACTI ON ORDER C 5552 V4
08/ 14/ 2023 CLOSI NG MONEY JUDGVENT C 5553 V4
08/ 18/ 2023 NOTI CE OF MOTI ON C 5554 Vv4-C 5555 V4
08/ 18/ 2023 PLAINTIFF S MOTI ON TO CONFORM C 5556 V4-C 5613 V4
PLEADI NGS TO THE PROOF
08/ 23/ 2023 WEB ACTI ON ORDER C 5614 V4
08/ 25/ 2023 BRI EFI NG SCHEDULE C 5615 V4-C 5616 V4
09/ 15/ 2023  PLAINTI FF JEFFREY WLSON S Bl LL OF C 5617 V4-C 5691 V4
COSTS
09/ 15/ 2023 PLAINTIFF S BRI EF | N SUPPORT OF THE C 5712 V5-C 6575 V5
AWARD OF DAMAGES AFTER TRI AL FOR COUNT
[l VI CLATI ON OF THE CONSUVMER FRAUD ACT
AND
09/ 15/ 2023 DEFENDANT’ S MOTI ON FOR POST- TRI AL C 6576 V5-C 6610 V5
RELI EF
09/15/2023 EXHIBIT 1-4 C 6611 V5
09/15/2023 EXHBIT 5-9 C 6612 V5-C 7361 V5
09/ 15/2023 EXH BIT 10-13 C 7362 V5-C 7915 \5
09/ 15/2023 EXHIBIT 14-19 C 7916 V5-C 8130 V5
09/ 15/ 2023 DEFENDANT’ S UNOPPOSED MOTI ON FOR LEAVE C 8131 V5-C 8133 V5
TO FI LE A MOTI ON EXCEEDI NG THE COURT' S
PAGE LIMT
09/ 15/ 2023 DEFENDANT’ S SUBM SSI ON REGARDI NG THE C 8134 V5-C 8140 V5
PROPER REMEDI ES W TH RESPECT TO COUNT
I
09/ 15/ 2023 DEFENDANT’ S RESPONSE TO PLAI NTI FF' S C 8141 V5-C 8168 V5
MOTI ON TO AVEND
09/ 15/ 2023 WEB BLANK ORDER C 8169 V5
09/ 19/ 2023 PLAINTI FF' S UNOPPOSED MOTI ON FOR LEAVE C 8170 V5-C 8172 V5
TO FI LE BRI EF EXCEEDI NG THE COURT' S
PAGE LIMT
09/19/2023 EXHBIT 1-4 C 8173 V5-C 8396 V5
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Date Filed Titlel/Description

09/ 20/ 2023
09/ 29/ 2023

09/ 29/ 2023

09/ 29/ 2023

09/ 29/ 2023

10/ 02/ 2023

10/ 06/ 2023

10/ 06/ 2023

10/ 06/ 2023

10/ 13/ 2023
10/ 23/ 2023
10/ 31/ 2023
11/ 03/ 2023

11/ 06/ 2023
11/ 09/ 2023
11/ 14/ 2023
11/29/ 2023

WEB BLANK ORDER

DEFENDANT' S RESPONSE TO PLAI NTI FF' S
MOTI ON FOR RELI EF ON COUNT I |

PLAI NTI FF S REPLY I N SUPPORT OF HI S
MOTI ON TO CONFORM PLEADI NGS TO THE
PROOF

DEFENDANT’ S RESPONSE TO PLAI NTI FF S
MOTI ON FOR RELI EF ON COUNT I 1
DEFENDANT NAPLETON S GOLDCQOAST | MPORT,
I NC.’ S RESPONSE TO PLAI NTI FF JEFFERY
WLLSON S Bl LL OF COSTS

PLAI NTI FF JEFFREY W LSON' S RESPONSE TO
DEFENDANT NAPLETON S GOLDCOAST

| MPORTS, INC.'S MOTI ON FOR POST- TRI AL
RELI EF

DEFENDANT” S REPLY I N SUPPCORT OF I TS
MOTI ON FOR POST- TRI AL RELI EF

PLAI NTI FF JEFFREY W LSON S REPLY I N
SUPPORT OF HI S BI LL OF COSTS

PLAI NTI FF' S REPLY BRI EF I N SUPPCRT OF
THE AWARD OF DAMAGES AFTER TRI AL FOR
COUNT |1 VI CLATI ON OF THE CONSUMER
FRAUD ACT

VEB ACTI ON ORDER

WEB BLANK ORDER

VEB ACTI ON ORDER

DEFENDANT’ S MOTI ON FOR POST- JUDGVENT
RELI EF AND MOTI ON TO RECONSI DER

NOTI CE OF MOTI ON

VWEB BLANK ORDER
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